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United States: Class Actions
Carrie C Mahan, Adam C Hemlock and Eric S Hochstadt
Weil, Gotshal & Manges LLP
The United States has a robust class action regime for antitrust
litigation as part of a dual system of public and private enforcement.
Antitrust class actions are typically brought by direct or indirect
purchasers of companies in industries accused of widespread
anticompetitive behaviour. These cases often, but do not always,
follow investigations or enforcement actions by the US Department
of Justice or Federal Trade Commission. Through a multi-district
litigation procedure in federal court it is common for these cases to
be consolidated in one court so a single judge presides for pretrial
purposes, including class certification.1
The class action is ‘an exception to the usual rule that litigation
is conducted by and on behalf of the individual named parties only.’2
‘In order to justify a departure from that rule, ‘a class representative
must be part of the class and possess the same interest and suffer
the same injury as the class members.’3 More specifically, ‘a party
seeking to maintain a class action must be prepared to show that
[Federal] Rule [of Civil Procedure] 23(a)’s numerosity, commonality,
typicality, and adequacy-of-representation requirements have been
met and must satisfy through evidentiary proof at least one of Rule
23(b)’s provisions.’4 The Supreme Court has made clear that the class
certification inquiry is not ‘a mere pleading standard’5 and ‘certification is proper only if “the trial court is satisfied, after a rigorous
analysis, that [Rule 23’s] prerequisites ... have been satisfied.”’6 Such
an analysis will frequently entail ‘overlap with the merits of the plaintiff ’s underlying claim. That is so because the class determination
generally involves considerations that are enmeshed in the factual
and legal issues comprising the plaintiff ’s cause of action.’7
Implications of class actions unique to antitrust cases
Several factors unique to the US private antitrust laws raise the stakes
of a court’s class certification decision. Actual damages within a four
year statute of limitations, which can be tolled in conspiracy cases
alleging fraudulent concealment, are automatically trebled. In addition, co-conspirators are jointly and severally liable for total damage
awards,8 with no right of contribution.9 Thus, any plaintiff can seek
to recover the entirety of treble damages (minus any settlement
amounts actually received from other defendants) from any single
defendant. This dynamic creates considerable pressure on defendants to settle class actions regardless of the merits of the case.10
Satisfying the prerequisites of Rule 23(a)
A class representative must initially meet all requirements of Rule
23(a), which are designed to ensure ‘that the named plaintiffs are
appropriate representatives of the class whose claims they wish
to litigate.’11
Numerosity
The Rule 23(a)(1) numerosity requirement frequently goes uncontested.12 While courts have rejected classes where the number of
class members is based solely on speculation, an exact count of class
members is not required and approximations generally suffice.

Commonality and typicality
Rule 23(a)(2) requires that there be questions of law or fact common
to the class. Not every question of law or fact must be common13 or
dispositive.14 However, plaintiffs’ claims ‘must depend upon a common contention … [that] must be of such a nature that it is capable
of classwide resolution – which means that determination of its truth
or falsity will resolve an issue that is central to the validity of each one
of the claims in one stroke.’15
Rule 23(a)(3) further requires that ‘the claims or defenses of
the representative parties are typical of the claims or defenses of
the class.’16 The typicality requirement does not require that named
representatives have identical legal claims or theories as all absent
class members. It does, however, generally preclude certification
where the claims of the named representative or the defences they
are subject to are unique.
Adequate representation
Finally, Rule 23(a)(4) requires that representative party (and their
counsel) will adequately represent the interests of the class. The genesis of this requirement is the fact that, absent opting out of a class
pursuant to Rule 23(c)(2), absent class members are bound by the
final judgment achieved by the class representatives. One of the more
common articulations of the standard under Rule 23(a)(4) requires
that ‘the party’s attorney be qualified, experienced and generally able
to conduct the proposed litigation’ and that ‘it is necessary to eliminate so far as possible the likelihood that the litigants are involved in
a collusive suit or that plaintiff has interests antagonistic to those of
the remainder of the class.’17
Predominance under Rule 23(b)
In addition to the requirements of Rule 23(a), at least one of the
three requirements listed in Rule 23(b) must be met. Antitrust class
actions most often seek damages and are brought under Rule 23(b)
(3),18 which requires that (1) questions of law or fact common to the
class predominate over questions affecting only individual members,
and (2) a class action is superior to other available methods for
adjudicating the controversy.19 As recently described by the Supreme
Court, the predominance inquiry
calls upon courts to give careful scrutiny to the relation between
common and individual questions in a case. An individual question is
one where members of a proposed class will need to present evidence
that varies from member to member, while a common question is
one where the same evidence will suffice for each member to make a
prima facie showing [or] the issue is susceptible to generalized, classwide proof. The predominance inquiry asks whether the common,
aggregation-enabling, issues in the case are more prevalent or important
than the non-common, aggregation-defeating, individual issues.

But the predominance requirement does not require ‘commonality
as to all questions.’21 ‘When one or more of the central issues in the
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action are common to the class and can be said to predominate, the
action may be considered proper under Rule 23(b)(3) even though
other important matters will have to be tried separately, such as
damages or some affirmative defenses peculiar to some individual
class members ...’
In antitrust cases, the predominance requirement often turns on
the analysis of complex data by expert economists and whether or
not there is common proof of injury to class members. For example,
the Supreme Court rejected class certification where a damages
model did not measure only those damages attributable to the allegedly anticompetitive conduct and thus ‘cannot possibly establish
that damages are susceptible of measurement across the entire class
for purposes of Rule 23(b)(3).’22
Ascertainability of class
In addition to the explicit requirements of Rule 23(a) and (b), most
courts have concluded that there is ‘an implicit requirement under
Rule 23 that a class must be defined clearly and that membership
be defined by objective criteria rather than by, for example, a class
member’s state of mind.’23 What constitutes ascertainability has been
extensively litigated, resulting in a circuit split currently unresolved
by the Supreme Court.24 However, a majority of courts also require
that a plaintiff establish at the time of certification that ‘there must
be a reliable and administratively feasible mechanism for determining whether putative class members fall within the class definition.’25
The majority of courts have adopted this standard, which has most
commonly arisen in consumer class actions seeking damages on
low-priced consumer products for which class members have no
objective proof of purchase. Beginning in the Third Circuit, the sole
reliance on affidavits from customers, which are not subject to cross
examination by defendants, to prove class membership has been
rejected by the courts as failing this second prong of the ascertainability standard.26 The Seventh and Sixth Circuits, however, have
rejected this ‘heightened’ standard for ascertainability and have held
that a class plaintiff is not required to demonstrate the ‘administrative feasibility’ of ascertaining a class at the time of certification.27
District courts across other circuits, including most significantly the
Ninth Circuit, remain divided.28

A seemingly incongruous result is that classes can be certified for
settlement purposes even where they are found not to satisfy Rule
23’s requirements for certification of a litigation class.33
Appealing class certification orders under Rule 23(f)
There is no automatic right to immediately appeal a class certification ruling.34 Given the significant impact of a class certification or
denial, however, Rule 23(f) allows parties to request an immediate
appeal, but defers to the appellate courts as to whether to grant this
request or require that the parties await a final judgment and appeal
as of right under 28 USC section 1291.
Under Rule 23(f), an appeal may be allowed ‘on the basis of any
consideration that the court of appeals finds persuasive.’ ‘Permission
is most likely to be granted when the certification decision turns on
a novel or unsettled question of law, or when, as a practical matter,
the decision on certification is likely dispositive of the litigation.’35
Most circuits also contemplate immediate judicial review in ‘deathknell’ situations for plaintiffs (where continuing as individuals is too
costly) or defendants (where settlement pressure is insurmountable).
In these death-knell situations, courts often require an additional
showing that the district court’s class ruling is ‘questionable.’36
Notes
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