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ARTICLE REPRINT

In golf, a “sandbagger” is a person who 
pretends to be a worse player than he or she 
really is in order to take advantage of an un-
suspecting opponent. By lying about his or 
her true playing abilities, a sandbagging golf-
er gains additional handicap strokes that in-
crease his or her chances of winning a match. 
The term “sandbagging” is derived from the 
use, by 19th century gangs, of socks fi lled 
with sand (i.e., “sandbags”) as weapons. 
While seemingly harmless, these sandbags 
were apparently very effective and could in-
fl ict substantial damage on the “sandbagged” 
victim.1 Over time, to “sandbag,” according 
to Webster’s, came to mean “to conceal or 
misrepresent one’s true position, potential or 
intent…in order to take advantage of [anoth-
er person].” Another word for this deplorable 
behavior in golf is, of course, “cheating;” 
and there is little tolerance for the sandbag-

ger in even the most friendly “dollar-a-hole” 
matches.

The use of the term “sandbagging” is not 
limited to discussions of golf or 19th century 
street crime. Indeed, it is a term that is fre-
quently employed in the negotiation of private 
equity acquisition agreements. In the context 
of a U.S. business acquisition, “sandbagging” 
typically refers to a situation in which the 
buyer is or becomes aware (through its own 
diligence or superior knowledge, either as of 
signing or between signing and closing) that 
a specifi c representation and warranty made 



The M&A Lawyer

2 © 2009 THOMSON REUTERS

Please address all editorial, subscription, and other correspondence to the publishers at  west.legalworksregistration@thomsonreuters.com
For authorization to photocopy, please contact the Copyright Clearance Center at 222 Rosewood Drive, Danvers, MA 01923, USA (978) 750-8400; fax (978) 646-8600 
or West’s Copyright Services at 610 Opperman Drive, Eagan, MN 55123, fax (651) 687-7551. Please outline the specific material involved, the number of copies you 
wish to distribute and the purpose or format of the use.  
West Legalworks offers a broad range of marketing vehicles. For advertising and sponsorship related inquiries or for additional information, please contact Mike Kramer, 
Director of Sales.  Tel: 212-337-8466.  Email: mike.kramer@thomsonreuters.com.
This publication was created to provide you with accurate and authoritative information concerning the subject matter covered. However, this publication was not necessarily 
prepared by persons licensed to practice law in a particular jurisdication. The publisher is not engaged in rendering legal or other professional advice, and this publication 
is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should seek the services of a competent attorney or other professional.
Copyright is not claimed as to any part of the original work prepared by a United States Government officer or employee as part of the person’s official duties.

The M&A Lawyer
West Legalworks
195 Broadway, 9th Floor
New York, NY 10007

One Year Subscription ■ 10 Issues ■ $444.00
(ISSN#: 1093-3255)

Table of CONTENTS

Editorial Board

BOARD OF EDITORS:

BERNARD S. BLACK
University of Texas Law School
Austin, TX

FRANCI J. BLASSBERG
Debevoise & Plimpton
New York, NY

DENNIS J. BLOCK
Cadwalader, Wickersham & Taft
New York, NY

ANDREW E. BOGEN
Gibson, Dunn & Crutcher LLP 
Los Angeles, CA

H. RODGIN COHEN
Sullivan & Cromwell
New York, NY

STEPHEN I. GLOVER
Gibson, Dunn & Crutcher LLP
Washington, DC

EDWARD D. HERLIHY
Wachtell, Lipton, Rosen & Katz
New York, NY

VICTOR I. LEWKOW
Cleary Gottlieb Steen & Hamilton LLP
New York, NY

PETER D. LYONS
Shearman & Sterling
New York, NY

DIDIER MARTIN
Bredin Prat 
Paris, France

FRANCISCO ANTUNES MACIEL MUSSNICH
Barbosa, Mussnich & Aragão Advogados,
Rio de Janeiro, Brasil

PHILLIP A. PROGER
Jones, Day, Reavis & Pogue
Washington, DC

PHILIP RICHTER
Fried Frank Harris Shriver & Jacobsen
New York, NY

MICHAEL S. RINGLER
Wilson Sonsini Goodrich & Rosati
San Francisco, CA

PAUL S. RYKOWSKI
Ernst & Young
New York, NY

FAIZA J. SAEED
Cravath, Swaine & Moore LLP
New York, NY

CAROLE SCHIFFMAN
Davis Polk & Wardwell
New York, NY

ROBERT E. SPATT
Simpson Thacher & Bartlett
New York, NY

ECKART WILCKE
Lovells
Frankfurt, Germany

GREGORY P. WILLIAMS
Richards, Layton & Finger
Wilmington, DE

WILLIAM F. WYNNE, JR 
White & Case 
New York, NY

CHAIRMAN:
PAUL T. SCHNELL
Skadden, Arps, Slate, Meagher & Flom LLP
New York, NY

MANAGING EDITOR:
CHRIS O’LEARY

West Legalworks™

offers you more
With over 200 events annually, West  

Legalworks gives you more opportunities  

to learn from our over 2,000 world-class 

speakers and faculty. Choose from any  

one of our events covering business of  

law, practice of law, and other legal  

and business topics.

See what we have in store for you.
Visit us at  

westlegalworks.com/events.

© 2009 ThomsonReuters. This publication was created to 
provide you with accurate and authoritative information 
concerning the subject matter covered, however it may not 
necessarily have been prepared by persons licensed to prac-
tice law in a particular jurisdiction. The publisher is not 
engaged in rendering legal or other professional advice, and 
this publication is not a substitute for the advice of  an attor-
ney. If  you require legal or other expert advice, you should 
seek the services of  a competent attorney or professional.

For authorization to photocopy, please contact the Copy-
right Clearance Center at 222 Rosewood Drive, Danvers, 
MA 01923, USA (978) 750-8400; fax (978) 646-8600 or West’s 
Copyright Services at 610 Opperman Drive, Eagan, MN 
55123, fax (651) 687-7551. Please outline specifi c material 
involved, the number of  copies you wish to distribute and 
the purpose or format of  the use.

For subscription information, please contact the publisher 
at: west.legalworkspublications@thomsonreuters.com.



January 2007   ■   Volume 11   ■   Issue 1

© 2009 THOMSON REUTERS 3

by the seller in the acquisition agreement is untrue, 
signs and/or closes the transaction despite his or her 
knowledge of such breach, and then seeks to hold 
the seller liable for such breach post closing. While 
the harsh term “sandbagging” may not be used, giv-
en our shared common law heritage, similar issues 
appear to arise in the context of business acquisi-
tions in the United Kingdom as well. 2

The Myth of the Sandbagging Buyer
While the phrase “to sandbag” evokes connota-

tions of malfeasance and wrongful intent, the ac-
tual reasons the buyer decides to sign and/or close 
in these situations vary and do not always involve 
morally questionable behavior on the part of the 
buyer. Indeed, the discovered facts may be unclear 
as to whether a breach has really occurred, or even 
if the breach is clear, its materiality and the right of 
the buyer to treat the breach as an unfulfi lled condi-
tion to closing may be unclear (e.g., if buyer must 
close unless an “Material Adverse Effect”3 occurred 
between signing and closing). The seller may in fact 
be or become aware of the same facts as the buyer 
prior to signing and/or closing. The seller may be 
indirectly “dumping” the “newly” discovered in-
formation on the buyer at a late date in an effort to 
avoid its bargained-for representations and warran-
ties. The seller may have previously indicated an un-
willingness to agree to a purchase price adjustment, 
provide an express indemnifi cation or concede that 
the buyer has the right to terminate the transaction 
for other similar purported breaches. Rather than 
being forced to choose between negotiating a price 
concession or terminating or attempting to termi-
nate the deal in such circumstances, the buyer may 
simply wish to enforce the benefi t of the bargain it 
made by choosing to close the transaction and seek 
indemnifi cation based upon the specifi c, contractual 
representations and warranties it negotiated with 
the seller.

It is a brave buyer indeed that would deliberately 
sign or close a transaction in the face of a “material” 
breach actually “known” by the buyer, but unknown 
to the seller, on the assumption that the buyer will be 
able to sue and collect from the seller after closing. 
If such private equity buyers exist, they must be rep-
resented by someone else. Indeed, the buyer’s ability 
to enforce an indemnity in the face of such circum-

stances is uncertain in many jurisdictions. Moreover, 
in today’s market, the bargained-for indemnifi cation 
from the seller is likely to be subject to a generous de-
ductible and a limited cap that was intended by the 
buyer to cover the unknown and unexpected breach. 
The existence of a “known” breach as of the closing 
date will mean that the buyer’s limited, bargained-
for indemnifi cation obligation from the seller will, at 
best, now have been spoken-for to the extent of this 
now “known” and “closed-over” breach. But, even 
in the situation where the buyer in fact knowingly 
signs and/or closes over a breach of which the seller 
was unaware, is such a buyer truly to be likened to 
the sandbagging golfer or a street thug carrying a 
deadly sock? Are connotations of wrongdoing truly 
appropriate if the buyer determines not to forfeit the 
benefi t of its bargain in such circumstances?

“Sandbagging” as a Fraud-Like, 
Contort Concept Applied to the 
Buyer

When emotionally charged terms like “fraud” are 
applied to the seller in the negotiation of an acqui-
sition agreement between sophisticated parties that 
have chosen to defi ne their rights and responsibilities 
exclusively in contract, there is a danger of introduc-
ing misunderstood tort concepts into an otherwise 
carefully crafted and well understood agreement. 
The result can be a contortion of contract and tort 
law concepts that unfairly allows a buyer to avoid 
the bargained-for contractual limitations on the li-
ability of the seller.

Contrary to popular belief, tort concepts like 
“fraud” are not limited to deliberate lying or other 
egregious behavior. As a result, sellers are ill-advised 
to broadly carve-out “fraud” from the exclusive 
remedies provision of an acquisition agreement.4 
Instead, the private equity seller generally seeks to 
construct the sale and purchase agreement so that, 
as much as possible, the various common law tort 
concepts are not allowed to create additional liabili-
ties for the seller beyond the exclusive and limited 
contractual obligations for which it bargained for in 
the written contract. In particular, the seller almost 
always seeks to assure that the buyer has agreed to 
a “non-reliance” provision pursuant to which the 
buyer is (hopefully) precluded from asserting claims 
based on breaches of representations and warranties 
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made outside the written contract. The seller also 
seeks, pursuant to an “exclusive remedies” clause, 
to make the seller’s liability for any breaches of rep-
resentations and warranties that are made in the 
written contract subject to specifi c, limited and con-
tractual (as opposed to tort-based) remedies. These 
are all considered appropriate allocations of risk 
between the buyer and seller. When a buyer seeks 
to avoid subjecting itself to tort-like concepts that 
might deprive the buyer of the benefi t of the exclu-
sive and limited indemnifi cation obligations it bar-
gained for from the seller based on what the buyer 
knew, discovered or might be deemed to have known 
or discovered outside the four corners of the agree-
ment, why should that be viewed differently.5 A buy-
er’s refusal to agree to an “anti-sandbagging” clause 
and its insistence on the inclusion of a “knowledge 
savings” or “anti-anti-sandbagging” clause is to the 
buyer what the seller’s insistence on the inclusion of 
a “non-reliance” clause is to the seller.

“Reliance” by Buyer on Express, 
Contractual Warranty as a 
Purported Pre-Condition to 
Imposing Liability on the Seller 
for its Breach

The ability of a buyer to obtain the benefi t of the 
negotiated representations and warranties made 
by the seller in an acquisition agreement, when the 
seller questions whether the buyer truly relied upon 
those representations and warranties in entering into 
the transaction, has long been a diffi cult issue for the 
courts in the U.S.6 Because of the contortion of con-
tract and tort law principles, state courts have not 
reached consensus as to whether “reliance” is a nec-
essary element of a claim for breach of an express 
contractual warranty or representation to the same 
extent that “reliance” has always been an element 
of a tort claim for fraud based on an intentional or 
reckless misrepresentation of fact.7

Contract law is generally based on the simple 
principle that the court should enforce the expecta-
tions of the parties according to the bargain made 
by those parties. A contract exists if there is an offer, 
an acceptance and an exchange of consideration. 
Stated differently, a contract exists if there is mutual 
assent to mutual promises made. A claim for breach 

of contract requires only that the claimant prove 
that the other party to the agreement failed to per-
form its promises pursuant to the contract and the 
claimant incurred damages as a result. There is no 
requirement that a claimant prove that it specifi cally 
relied upon a specifi c promise made by the other 
party in entering into the contract; rather, a claim-
ant is entitled to enforce all of the promises made 
in the contract independent of any specifi c reliance 
on each particular promise made by the other party.8 
In most tort-based claims arising from commercial 
relationships, however, reliance is a critical element 
in imposing liability.

A tort claim is based not on a bargain made be-
tween the parties, but on a wrongful act committed 
by another party that resulted in injury to the claim-
ant. In commercial relationships, that wrongful act 
is typically an intentional, reckless or negligent mis-
representation of fact intended to cause another per-
son to act in a manner detrimental to such person. 
Because such a claim is extra-contractual, a tort-
based misrepresentation claim is not premised on 
the breach of reciprocal promises; rather the claim 
is that a party was induced to detrimentally change 
its position (i.e., enter into an agreement) in reliance 
upon a false statement of fact that it was justifi ed 
in believing and acting upon. The reason “non-reli-
ance” clauses generally work to relieve the seller of 
extra-contractual tort claims based on statements 
made by the seller or its representatives outside of the 
contract is that the existence of such a clause makes 
the buyer’s claim of reliance on such statements to 
its detriment unjustifi ed and unreasonable.9

Early on, the courts did not consider affi rmations 
of fact (or mere representations) to be the equiva-
lent of promises and, therefore, they did not con-
sider such representations part of the contract, even 
if they were set forth within the contract. In other 
words, representations of fact (even if set forth in a 
contract) were not considered promises to pay dam-
ages if the facts were untrue, but merely statements 
of fact made to induce the other party to make and 
receive the promises that were in fact made in the 
contract. Accordingly, a tort claim could be made 
based on the untruth of any such representations, 
but not a contract claim. If any such affi rmations of 
fact did not actually induce the other party to enter 
into the contract, because the other party: (a) knew 



January 2007   ■   Volume 11   ■   Issue 1

© 2009 THOMSON REUTERS 5

the affi rmations of fact to be false, (b) had reason to 
doubt their truth, or (c) simply didn’t care whether 
such affi rmations of fact were true or false, then 
based on extra-contractual tort principles, no liabil-
ity was incurred.

Historically, part of the reason there are “repre-
sentations and warranties” in modern U.S. acquisi-
tion agreements, rather than just representations (or 
affi rmations) is that the terms “warrants” and “war-
ranty” were thought (by some) to carry with them 
a contractual promise (as opposed to just an affi r-
mation or representation) that the stated facts were 
true. The affi rmed facts thus warranted (or prom-
ised) to be true were thereby deemed to be coupled 
with a concomitant obligation to answer in damages 
pursuant to the contract if the promised warranty 
was unfulfi lled independent of whether a tort-based 
misrepresentation claim could be made.10 Of course, 
in modern U.S. practice, contractual indemnifi cation 
is provided explicitly for breaches of representation 
and warranties, as well as for specifi cally identifi ed 
matters for which a bargained-for special indemnity 
has been given. In the U.S. both the indemnifi able 
representations and warranties and the separate 
special indemnifi able matters are all expressly made 
a part of the contract and subject to the exclusive 
contractual remedies provided therein. Interestingly, 
in an apparent effort to specifi cally avoid the impor-
tation of tort concepts into a contractual arrange-
ment, most acquisition agreements in the United 
Kingdom appear to only include “warranties” and 
specifi cally do not include “representations.”11

Notwithstanding the fact that there is no longer 
any distinction in contract between a warranty, a rep-
resentation, and a separately indemnifi able matter 
in the U.S. (if there ever was), many courts continue 
to rely upon the tort-based, rather than contract-
based, approach to determining liability for a seller’s 
breach of an express contractual representation or 
warranty. In some states, therefore, there is a clear 
requirement that the buyer prove that it justifi ably 
relied upon a particular contractual representation 
or warranty made by the seller in order to sustain 
its contractual claim for breach of that representa-
tion or warranty.12 Other states are clear that a buyer 
claiming a breach of a contractual representation 
or warranty need only show that there was in fact 
a breach, because such claims are based on contract 

not tort law.13 Still other states, like New York, hav-
ing purportedly adopted the modern contract-based 
approach to the enforcement of express, contractual 
representations and warranties without requiring a 
showing of “reliance” by the buyer, have introduced 
concepts like “waiver” into the discussion by suggest-
ing that a buyer that closes a transaction in the face 
of a known breach by the seller of an express repre-
sentation or warranty (at least in the circumstance 
where such breach is in fact disclosed to the buyer 
by the seller prior to closing) waives its rights to sue 
on that known breach, unless the buyer specifi cally 
preserves its rights to so sue prior to the closing.14

Typical Negotiations over 
“Anti-Sandbagging” and 
“Knowledge Savings” Clauses

As a result of these continuing uncertainties re-
garding a buyer’s right to enforce its bargained-for 
indemnifi cation in the event of a breach of the seller’s 
express, contractual representations and warranties, 
casting the buyer in the role of the potential sand-
bagger seems unjust. Indeed, given the uncertainties 
that reliance and waiver concepts can introduce into 
the ability of the buyer to enforce rights otherwise 
created in its favor by the acquisition agreement, the 
buyer typically seeks to clarify these uncertainties by 
asking that the seller include a provision in the acqui-
sition agreement that makes any purported knowl-
edge of the buyer contractually irrelevant. The seller, 
on the other hand, typically seeks to make the buy-
er’s ability to obtain indemnifi cation for the seller’s 
breach of any of its representations and warranties 
specifi cally conditioned upon the buyer not being 
aware of such representations or warranties having 
been breached prior to signing and/or closing.

The standard provision designed to achieve the 
seller’s goal of further conditioning the buyer’s abil-
ity to benefi t from the bargained-for representations 
and warranties made by the seller is referred to as an 
“anti-sandbagging” clause. An “anti-sandbagging” 
clause is any provision that is designed to deny the 
buyer the benefi t of any contractually bargained-
for representation or warranty to the extent that 
the buyer is aware of the fact that the representation 
or warranty was untrue when made by the seller, at 
signing or, in some cases, either at signing or at clos-
ing.15 A particularly nasty version of such a clause 
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(borrowed from a recent draft of an acquisition 
agreement provided in an auction context) is as fol-
lows:

Effect of Buyer’s Knowledge — Notwith-
standing anything contained herein to the 
contrary, Seller shall not have (a) any liabil-
ity for any breach of or inaccuracy in any 
representation or warranty made by Seller 
to the extent that Buyer, any of its Affi liates 
or any of its or their respective offi cers, em-
ployees, counsel or other representatives 
(i) had knowledge at or before the Closing 
of the facts as a result of which such rep-
resentation or warranty was breached or 
inaccurate or (ii) was provided access to, 
at or before the Closing, a document dis-
closing such facts; or (b) any liability after 
the Closing for any breach of or failure to 
perform before the Closing any covenant 
or obligation of Seller to the extent that 
Buyer, of its Affi liates or any of its or their 
respective offi cers, employees, counsel or 
other representatives (i) had knowledge 
at or before the Closing of such breach or 
failure or (ii) was provided access to, at or 
before the Closing, a document disclosing 
such breach or failure.

The standard provision designed to achieve the 
buyer’s goal of ensuring the contractual benefi t 
of its bargained-for representations and warran-
ties made by the seller is referred to an “anti-anti-
sandbagging” or a “knowledge savings” clause—a 
specifi c provision reinforcing the benefi t to the buyer 
of the bargained-for representations and warran-
ties notwithstanding any knowledge or awareness 
by buyer of their untruth when made by the seller, 
however and whenever such knowledge or awareness 
was acquired. An example of such a provision is as 
follows:

No Waiver of Contractual Representations 
and Warranties — Seller has agreed that 
Buyer’s rights to indemnifi cation for the 
express representations and warranties 
set forth herein are part of the basis of the 
bargain contemplated by this Agreement; 
and Buyer’s rights to indemnifi cation shall 
not be affected or waived by virtue of (and 

Buyer shall be deemed to have relied upon 
the express representations and warran-
ties set forth herein notwithstanding) any 
knowledge on the part of Buyer of any 
untruth of any such representation or war-
ranty of Seller expressly set forth in this 
Agreement, regardless of whether such 
knowledge was obtained through Buyer’s 
own investigation or through disclosure by 
Seller or another person, and regardless of 
whether such knowledge was obtained be-
fore or after the execution and delivery of 
this Agreement.

The seller argues that the failure of the buyer to 
agree to an “anti-sandbagging” clause is outrageous: 
“How can anyone suggest that it is acceptable be-
havior for the buyer to ‘lie behind the log’ knowing 
that the seller is incurring liability to the buyer for a 
representation or warranty that the buyer knows to 
be untrue and therefore could not possibly have been 
relied upon by the buyer in entering into the agree-
ment?” The buyer, in contrast, argues that if “the deal 
is the deal” for the seller, the same should be true for 
the buyer. After all, the seller has bargained-for in-
demnifi cation, with a generous deductible, a limited 
cap, and time limitations on survival, as the sole and 
exclusive remedy for any breach of representations 
or warranties made by the seller. The seller has fur-
ther disclaimed, through an extensive “disclaimer of 
reliance” clause, any obligation with respect to any 
other representation or warranties, other than those 
specifi cally set forth in the agreement. The buyer, as 
a matter of contract, has accepted those limitations 
on its rights of recovery against the seller if there is 
a breach of any of the bargained-for representations 
and warranties set forth in the agreement and priced 
those bargained-for representations and warranties 
(as so limited) into the consideration it agreed to 
pay. If the seller does not wish to expose itself to the 
vagaries of extra-contractual claims based on what 
the seller might have known or might have told the 
buyer outside the four corners of the agreement, 
why should the buyer? Why does the buyer’s pur-
ported knowledge of the breach of any of the seller’s 
express, contractual representations and warranties 
eliminate even the limited remedies against the seller 
that were bargained for by the buyer?
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The seller will sometimes argue that the “anti-
sandbagging” clause is merely intended to be used 
as a shield, protecting the seller from liability for 
breaches that the buyer is in a better position than 
the seller to know prior to signing and/or closing, 
because the buyer has done more diligence than the 
seller has done. More often than not, however, the 
clause is subject to being abused by sellers as a sword 
to provide a convenient and standard retort by the 
seller (i.e., the buyer had knowledge of the breach) 
to any indemnity claim brought by a buyer. The in-
clusion of an “anti-sandbagging” clause in favor of 
the seller, or failing to include an “anti-anti-sandbag-
ging” or “knowledge savings” clause in favor of the 
buyer, virtually guarantees, in many jurisdictions, a 
situation in which the buyer will have an additional 
hurdle to overcome in enforcing its bargained-for in-
demnifi cation rights against the seller, i.e., proving 
that it in fact relied upon the disputed representa-
tion or warranty or defending against allegations 
that it knew of the breach pre-signing or pre-closing. 
In addition, if we are looking for the true potential 
for sandbagging, including an “anti-sandbagging” 
clause in favor of the seller (or failing to include an 
“anti-anti-sandbagging” or “knowledge savings” 
clause in favor of the buyer) may actually create in-
centives for the seller to give partial or incomplete 
disclosure in its schedules or, in certain cases, to 
actually withhold information until just before clos-
ing. Then who is sandbagging whom?

Suggested Guidelines for a 
Private Equity Buyer Facing 
a Seller’s Request for an 
Anti-Sandbagging Provision

Given the uncertainty the contortion of tort and 
contract law can cause in putting together a writ-
ten agreement intended to defi nitively allocate risk 
among the parties, we suggest that a private equity 
buyer consider the following guidelines in negotiat-
ing the “sandbagging” issue with the seller:
• Whenever possible, buyers should resist an 

“anti-sandbagging” clause and require the 
inclusion of an “anti-anti-sandbagging” or 
“knowledge savings” provision. It is not enough 
to remove the “anti-sandbagging” clause and 
leave the agreement silent on the issue, because 

in some jurisdictions silence may equal agreeing 
to a broader “anti-sandbagging” standard than 
would have been negotiated as part of a specifi c 
provision.

• Just as the courts are not uniform in their en-
forcement of “non-reliance” provisions to pro-
tect the seller from the extra-contractual claims 
of a disappointed buyer, buyers should be simi-
larly cautioned in assuming that a “knowledge 
savings” or “anti-anti-sandbagging” clause will 
protect the buyer against the claims of a seller 
that the buyer did not rely upon or waived the 
specifi c representation for which indemnifi ca-
tion is being sought by the buyer. Choose gov-
erning law carefully.16

• A buyer who becomes aware of a specifi c issue 
pre-signing (e.g., a specifi c litigation or environ-
mental compliance issue) that would constitute 
a breach of the seller’s representations and war-
ranties, should not rely on an indemnity related 
to the breach of the applicable representation 
or warranty. The buyer should seek a “special 
indemnity” covering losses related to the spe-
cifi c known issue or, otherwise, be aware that 
any recourse with respect to such matter may be 
limited.

• Sellers are well advised to avoid agreeing to a 
broad exclusion of “fraud” from an exclusive 
remedies provision, because “fraud” includes 
actions that fall far short of deliberate lying and 
may involve the actions of persons over which 
the seller had no actual knowledge or control. If 
the parties intend that the cap on seller’s indem-
nifi cation obligations will not apply in the event 
of the seller’s deliberate and knowing breach of 
a representation and warranty set forth in the 
contract, the agreement should expressly and 
only say that and not introduce a broad tort 
concept like “fraud.”17 Similarly, if the buyer is 
forced to compromise and agree to some form 
of an “anti-sandbagging” provision, the buyer 
should be sure to limit the standard of proof to 
“actual” knowledge and not allow the possibil-
ity of constructive, implied, or imputed knowl-
edge to affect the buyer’s ability to enforce the 
seller’s contractual indemnifi cation obligations. 
Also, it is advisable to limit the scope of knowl-
edge to a fi xed, small group of individuals, just 
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as the seller seeks to do in defi ning “knowledge” 
for those representations and warranties quali-
fi ed by knowledge. For example, you may want 
to limit this provision to the “actual” knowl-
edge of the key members of the buyer involved 
in the transaction. Buyers should also seek to 
avoid imputation of knowledge gained by ac-
countants and attorneys in the diligence pro-
cess that was not specifi cally communicated to 
the buyer.18 Additionally, the burden of proving 
that the buyer had “actual” knowledge of the 
breach should be placed on the seller. Finally, 
the buyer’s actual knowledge of a breach should 
be limited to the actual knowledge buyer had at 
the time of signing, not any knowledge gained 
between signing and closing.

• Allowing the seller to update disclosure sched-
ules between signing and closing is often a com-
promise for the seller on this issue. Buyers that 
agree to allow the seller to update disclosure 
schedules, however, should insist that (i) updates 
are only permissible to the extent that the seller 
acknowledges in writing that such updates give 
the buyer the right to walk away from the deal, 
(ii) there should be separate consequences for 
updates that should have been part of the origi-
nal schedules and those that are truly “new” be-
cause they arose between signing and closing, 
and (iii) updates (like the original negotiated 
schedules) must possess specifi c, detailed and 
“fair and complete” disclosure, so that the buy-
er can clearly understand the manner in which 
a specifi c representation and warranty is being 
affected by the updated schedules.

Conclusion
The purpose of a written acquisition agreement 

is to specifi cally allocate risk between the seller and 
the buyer. When a contract is negotiated between 
sophisticated parties and those risks have been thus 
contractually allocated, tort-based concepts should 
not be permitted to create uncertainty in either 
party’s rights or obligations. Both parties should be 
entitled to the benefi t of the rights they bargained 
for in the agreement, and having bargained for those 
specifi c rights, neither party should thereafter be 
able to claim it was sandbagged.

NOTES
1. Brent Kelly, “What is the Origin of the Term 

‘Sandbagger’?” Your Guide to Golf, available at 
http://golf.about.com.

2. See, e.g., Daragh McDonald, Recent Cases 
Concerning Mergers and Acquisitions, I.C.C.L.R. 
2000, 11(9), 287-300.

3. For a recent article highlighting the diffi culty 
of using “Material Adverse Effect” clauses to 
walk away from a deal where the seller objects, 
see Glenn D. West and S. Scott Parel, Revisiting 
Material Adverse Change Clauses — Private 
Equity Buyers Should (But Mostly Can’t/Don’t) 
Special Order their MACs, Weil, Gotshal & Manges 
LLP Private Equity Alert (July 2006), available at 
www.weil.com.

4. Glenn D. West, Avoiding Extra-Contractual Fraud 
Claims in Portfolio Company Sales Transactions—
Is “Walk-Away” Deal Certainty Achievable for the 
Seller? Weil, Gotshal & Manges LLP Private Equity 
Alert (March 2006), available at www.weil.com.

5. Id.
6. The requirement of reliance is an issue that the 

courts in the United Kingdom have also been 
forced to grapple with. See Eurocopy plc v. 
Teesdale, [1992] B.C.L.C. 1067, 1992 WL 895057 
(CA (Civ. Div.) 1992).

7. See generally, Sidney Kwestel, Freedom from 
Reliance: A Contract Approach to Express 
Warranty, 26 Suffolk U. L. Rev. 959 (1992); Sidney 
Kwestel, Express Warranty as Contractual—The 
Need for a Clear Approach, 53 Mercer L. Rev. 557 
(2002).

8. Id.
9. West, supra note 4.
10. Kwestel, supra note 7.
11. See Man Nutzfahrzeuge AG v. Freightliner Ltd., 

[2005] EWHC 2347, 2005 WL 2893816, at *32 
(QBD (Comm Ct) 2005) (describing the different 
measure of damages available for warranties 
versus representations).

12. See, e.g., Hendricks v. Callahan, 972 F.2d 190 
(8th Cir. 1992) (applying Minnesota law); Land 
v. Roper Corp., 531 F.2d 445 (10th Cir. 1976) 
(applying Kansas law); The Middleby Corporation 
v. Hussmann Corporation, 1992 WL 220922 (N.D. 
Ill. 1992) (applying Delaware law). See also, Bill 
Payne, Representations, Reliance & Remedies: 
The Legacy of Hendricks v. Callahan, 62-SEP Bench 
& B. Minn. 30 (2005) (criticizing Minnesota’s 
requirement of reliance to sustain a claim for 
a breach of an express, contractual warranty); 
Frank J. Wozniak, Purchaser’s disbelief in, or non-
reliance upon, express warranties made by seller 



January 2007   ■   Volume 11   ■   Issue 1

© 2009 THOMSON REUTERS 9

in contract for sale of business as precluding action 
for breach of express warranties, 7 A.L.R.5th 841 
(1992) (discussing the foregoing cases among 
others).

13. See e.g., Pegasus Management Co., Inc. v. Lyssa, 
Inc. 995 F. Supp. 43 (Mass. 1998) (applying 
Connecticut law); American Family Brands, Inc. v. 
Giuffrida Enterprises, Inc., 1998 WL 196402 (E.D. 
Pa. April 23, 1998) (applying Pennsylvania law); 
Shambaugh v. Lindsay, 445 N.E.2d 124 (Ind. App. 
1983); Southern Broadcast Group, LLC v. GEM 
Broadcasting, Inc., 145 F. Supp.2d 1316 (M.D. Fla. 
2001) (applying Florida law). See also, Wozniak, 
supra note 12.

14. CBS, Inc. v. Ziff-Davis Publishing Co., 554 N.Y.S.2d 
449 (Ct. App. 1990); Galli v. Metz, 973 F.2d 145 
(2d Cir. 1992); Rogath v. Siebenman, 129 F.3d 261 
(2d Cir. 1997); Coastal Power International, Ltd. 
v. Transcontinental Capital Corp., 10 F. Supp.2d 
345 (S.D.N.Y. 1998); Paraco Gas Corp. v. AGA Gas 
Inc., 253 F. Supp.2d 563 (S.D.N.Y. 2003). See also 
Robert F. Quaintance, Can You Sandbag? When 
a Buyer Knows Seller’s Reps and Warranties are 
Untrue, 5 The M&A Lawyer 8 (2002) (discussing 
some of these cases).

15. For an example of a case in which the inclusion 
of an anti-sandbagging clause defeated a buyer’s 

claim for breach of a specifi c representation in an 
acquisition agreement, see Jackson v. Russell, 498 
N.E.2d 22, 36 (Ind. App. 1st Dist. 1986).

16. Even in states where reliance may be a required 
element of a cause of action for breach of an 
express, contractual warranty, a well-drafted 
“knowledge saving” or “anti-anti-sandbagging” 
clause can be effective. See, e.g., Telephia, Inc. 
v. Cuppy, 411 F. Supp.2d 1178 (N.D. Cal. 2006) 
(applying California law). In Telephia, the 
purchase agreement stated, “[n]o information or 
knowledge obtained in any investigation . . . shall 
affect or be deemed to modify any representation 
or warranty contained in this Agreement . . .” 
and “[n]o investigation made by or on behalf 
of the [buyer] with respect to [the seller] or the 
Securityholders shall be deemed to affect the 
[buyer’s] . . . reliance on the representations, 
warranties, covenants, and agreements made by 
[the seller].” Id. at 1188.

17. West, supra note 4.
18. The English case of Infi niteland Ltd. v. Artisan 

Contracting Limited, [2005] EWCA Civ. 758, 
2005 WL 1458705 (CA (Civ. Div. June 22, 2005)) 
(Chadwick J.) is an effective illustration of this 
concern.




