
The United States Court of Appeals for the Fifth Circuit’s recent two-to-one deci-
sion in TIG Specialty Insurance Co. v. PinkMonkey.com Inc., 375 F.3d 365 (5th
Cir. 2004), holds (1) that the chairman, chief executive officer and majority

shareholder of a start-up internet company gained a personal profit by securing funds
from investors for the company – not himself – and thereby triggered a personal profit
exclusion in the company’s directors and officers (“D & O”) insurance policy, and (2)
that the D & O policy personal profit exclusion excluded coverage not just for the
insured chairman, CEO and majority shareholder found to have gained a personal
profit, but also for all other insured directors and officers.

Two recent federal Courts of Appeals decisions – the Seventh Circuit’s decision
in Asher v. Baxter International Incorporated1 and the Ninth Circuit’s decision
in Nursing Home Pension Fund, Local 144 v. Oracle Corporation2 – constitute

the latest jurisprudence, respectively, on the safe harbor for forward-looking state-
ments and the heightened pleading requirements under the Private Securities Litigation
Reform Act of 1995 (the “PSLRA”).

In Baxter, the Seventh Circuit reversed the district court’s dismissal of the com-
plaint, holding that the undeveloped record did not reveal a basis upon which to con-
clude either that the defendant corporation’s cautionary statements identified the
important variables potentially affecting the corporation’s performance, or that the cor-
poration had amended its cautionary statements as the risks facing the corporation
changed.3
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The decision, construing Texas law
and written by Circuit Judge Emilio M.
Garza and joined by Circuit Judge
Rhesa H. Barksdale – together with a
strongly worded dissent written by Cir-
cuit Judge Charles Willis Pickering, Sr.
– illustrates:
• the possibility that courts may deem

substantial shareholders of a corpo-
ration who obtain investments for
the corporation to have gained a per-
sonal profit from these investments;

• the careful parsing of words that
often characterizes D & O coverage
litigation;

• the fact that D & O insurers often try
to deny coverage – and sometimes
succeed – where insured directors or

officers are found to have engaged
in improper conduct; and

• that directors and officers who have
done nothing wrong – and whose
own conduct triggers no policy
exclusion – may find themselves
without insurance due to the actions
of an insured other than themselves.

The decision involved a start-up
business and a Texas statute that
arguably provides grounds for limiting
the decision’s reach, particularly in the
context of the breach of fiduciary duty
and federal securities law claims often
brought against directors or officers.

Nevertheless, two practice points
should be emphasized.  

First, directors and officers of start-
up and private equity funded businesses
and their counselors, however, would be
well advised to review their D & O poli-

cies and consider taking steps to ensure
that securing investments for a corpo-
rate or other business entity does not
give rise to a personal benefit triggering
a personal profit exclusion.  An
endorsement such as the following
would accomplish this goal:

Nothing in the Personal Profit
Exclusion in § __ of this Policy
excludes coverage for any claim
against any Insured for personal
profit, remuneration or advantage
the Insured derives as the result of
an investment of funds in [the
Company] if no profit, remunera-
tion or advantage is gained by the
Insured as a result of the invest-
ment other than as a shareholder
or owner of the entity.

Second, and particularly important
from the perspective of outside directors
– D & O policies should be reviewed to

No D & O Coverage   
Continued from page 1
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ensure coverage for innocent directors
and officers for conduct that may trigger
a personal profit exclusion with respect
to any other director or officer.  Many
policies already include language
addressing this issue by specifically pro-
viding that “the facts pertaining to and
knowledge possessed by any Insured
shall not be imputed to any other
Insured” for the purpose of the personal
profit and other similar exclusions.
Where such language is not present in a
policy, an endorsement as simple as the
following would be sufficient: 

Nothing in the Personal Profit
Exclusion in § __ of this Policy
excludes coverage for any claim
against any Insured who did not
himself or herself gain any per-
sonal profit, remuneration or
advantage to which that Insured
was not legally entitled.

*          *          *
The PinkMonkey.com case involved

a jury verdict against Patrick Greene,
the chairman, chief executive officer
and majority shareholder of PinkMon-
key.com, a start-up internet company
having four employees and operating
out of a garage, for statutory stock fraud
under Section 27.01 of the Texas Busi-
ness and Commerce Code in connec-
tion with a capital investment by five
individuals in PinkMonkey.com.  “In
order to find Greene liable for statutory
stock fraud” under this particular Texas
statute, “the jury was required to find
that he ‘benefited from the false repre-
sentation or promise,’” and a personal
profit exclusion in PinkMonkey.com’s
D & O policy, issued by TIG Specialty
Insurance, read, in full, as follows:

III. EXCLUSIONS
This insurance does not apply to
any Claim made against any
Insured arising out of any of the
following:  . . .
L. Any Claim based upon, aris-
ing from, or in consequence of an
Insured having gained in fact any
personal profit, remuneration, or
advantage to which such Insured
was not legally entitled.

Greene
In a ruling joined by all three judges

on the Fifth Circuit panel that decided

the case, the court held that the per-
sonal profit exclusion barred coverage
for Greene.

The court stated that the term “bene-
fit” in the statute was “synonymous”
with the terms “profit” and “advantage”
in the policy exclusion and that a major-
ity shareholder in a small start-up com-
pany “gains a personal advantage from a
sizeable capital investment in the com-
pany because it gives the majority share-
holder the opportunity to become the
owner of a successful business.”  In sup-
port of his proposition, the court cited
Jarvis Christian College v. Nat’l Union
Fire Ins. Co., 197 F.3d 742, 747 (5th Cir.
1999), a case holding that an investment
in a new business accrues to the personal
advantage of the owner of a 49% interest
in the business “by infusing his business
with substantial investment capital by
which to operate his business.”

As a result, the court found,
“Greene’s statutory stock fraud convic-
tion indicates that he gained in fact a
personal profit or advantage.”  Greene
was not legally entitled to this “personal
profit or advantage,” the court also
found, because “[a] defendant is not
legally entitled to an advantage or profit
resulting from his violation of law if he
could be required to return such profit”
and “[t]he remedies for a violation of §
27.01 include the equitable remedy of
rescission, which requires the return of
any money paid.”  

The court accordingly held that
“[b]ecause return of the capital invest-
ment in PinkMonkey could have been
required, there was no legal entitlement
to the capital investment,” that “Greene’s
fraud resulted in the capital investment,
which led directly to his personal advan-

tage,” and that “Greene was not legally
entitled to profit from his fraud.”  Cover-
age for Greene therefore was excluded
by the personal profit exclusion.  

Other Directors and Officers
The court divided with respect to

PinkMonkey.com’s other directors and
officers, who did not themselves obtain
an improper profit or gain, but who had
settled claims or been found liable for
violations other than § 27.01 “based upon
Greene having gained an advantage to
which he was not legally entitled.”  

The majority held that the “plain
language” of the personal profit exclu-
sion barred coverage for all directors
and officers, not just Greene.  The court
reasoned as follows:

The exclusion does not require
that the claim be based upon the
Insured, that Insured or such
Insured having gained a personal
profit or gain, but based upon an
Insured having gained a personal
profit.  Although the terms “the
Insured,” “that Insured” or “such
Insured” preceding personal profit
would indicate the same insured
as the claim is brought against, the
Personal Profit Exclusion uses the
more general term “an Insured.”
This indicates that coverage is
excluded for all Insureds, not
merely the Insured who profited. 

The court added that “[b]y consider-
ing the entire provision, it is clear that a
claim arising out of an Insured having
gained personal profit is not limited to a
claim against the Insured who profited.”
The court explained that the exclusion
uses “the specific term ‘such Insured’ to
indicate the same insured as previously

Continued on page 7
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In Oracle, the Ninth Circuit consid-
ered the PSLRA’s requirement that a
complaint “‘state with particularity
facts giving rise to a strong inference
that the defendant acted with the
required state of mind,’ or scienter,”4

and held that although plaintiffs’ allega-
tions, when considered individually,
may not have created that strong infer-
ence, “the totality of the allegations”
created the necessary strong inference
and required reversing the district
court’s order dismissing the complaint.5

Baxter And The PSLRA’s Safe Harbor 
For Forward-Looking Statements

In Baxter, litigation ensued after
Baxter International Incorporated’s
(“Baxter”) financial results for the sec-
ond quarter of 2002 fell below analysts’
expectations and the corporation’s
shares tumbled from $43 to $32.6 Plain-
tiffs, a purported class of Baxter share-
holders, argued that the $43 share price
resulted from materially misleading
projections issued after the third quarter
of 2001, projections that Baxter pur-
portedly reiterated “until the bad news
came out on July 18, 2002.”7 Plaintiffs
specifically alleged that Baxter’s pro-
jections did not identify six variables
that could affect its results.8

The district court examined the for-
ward-looking statements, including
Baxter’s projection “that during 2002
the business would yield revenue growth
in the ‘low teens’ compared with the
prior year, earnings-per-share growth in
the ‘mid teens,’ and ‘operational cash
flow of at least $500 million,’” and
determined that these forecasts fell
within the PSLRA’s safe harbor for for-
ward-looking statements (i.e., Section
77z-2 of the Securities Act of 1933 and
Section 78u-5 of the Securities
Exchange Act of 1934), thus requiring
dismissal of the complaint.9 The district
court held that Baxter’s forward-looking
statements were accompanied by cau-
tionary language sufficient to satisfy the
safe harbor – “‘meaningful cautionary
statements identifying important factors

that could cause actual results to differ
materially from those in the forward-
looking statement’”10 – because the cau-
tionary language dealt directly with
Baxter’s business, identifying potential
risks and specific product lines poten-
tially affected.11

On appeal, plaintiffs raised two main
arguments to undermine Baxter’s
reliance on the safe harbor:  that Bax-
ter’s cautionary statements both (i)
failed to identify any of the factors
alleged in the complaint as affecting the
company’s operations and financial
results and (ii) “did not follow the firm’s
fortunes” because they remained
unchanged as specific segments of Bax-
ter’s business suffered.12

Before considering these argu-
ments, the Seventh Circuit first
addressed the threshold issue whether
Baxter placing cautionary statements in
its SEC filings relieved the company
from potential liability for statements in
press releases and oral statements by
Baxter executives relating to the com-
pany’s projected results.13 Plaintiffs
argued that Baxter’s failure to (i)
include meaningful cautionary lan-
guage in its press releases and (ii) have
its executives, when offering oral pro-
jections, refer analysts to the cautionary
language in its SEC filings, required the
case to proceed even if the language in
Baxter’s SEC filings satisfied the safe
harbor.14 In response, the Seventh Cir-
cuit held that plaintiffs’ argument would
be correct in a “traditional” securities
suit, in which “an investor claimed to
have read or heard the statement and,
not having access to the truth, relied to
his detriment on the falsehood,”15 but
that plaintiffs’ fraud-on-the-market
claim assumed all public information
had affected the share price:

When markets are informationally
efficient, it is impossible to seg-
ment information as plaintiffs pro-
pose. . . .  An investor who invokes
the fraud-on-the-market theory
must acknowledge that all public
information is reflected in the
price, just as the Supreme Court
said in Basic.  Thus if the truth or
the nature of a business risk is
widely known, an incorrect state-
ment can have no deleterious

effect, and if a cautionary state-
ment has been widely dissemi-
nated, that news too affects the
price just as if that statement had
been handed to each investor.  If
the executives’ oral statements
came to plaintiffs through profes-
sional traders (or analysts) and
hence the price, then the cautions
reached plaintiffs via the same
route. . . .  So we take the claim as
the pleadings frame it:  the market
for Baxter’s stock is efficient,
which means that Baxter’s cau-
tionary language must be treated
as if attached to every one of its
oral and written statements.16

Having imputed the cautionary lan-
guage in Baxter’s SEC filings to all of
Baxter’s statements (written and oral) at
issue, the Court moved to plaintiffs’
main arguments:  that Baxter’s caution-
ary language failed to identify the six
factors mentioned in the complaint as
allegedly affecting the company’s oper-
ations and financial results and that
Baxter’s cautionary language had failed
to follow the company’s fortunes.  

The Court first observed that
although “[t]he statutory safe harbor
forecloses liability if a forward-looking
statement ‘is accompanied by meaning-
ful cautionary statements . . .[,]’ [t]he
fundamental problem is that the statutory
requirement of ‘meaningful cautionary
statements’ is not itself meaningful”:

What must the firm say?  Unless it
is possible to give a concrete and
reliable answer, the harbor is not
“safe”; yet a word such as “mean-
ingful” resists a concrete rendition
and thus makes administration of
the safe harbor difficult if not
impossible.  It rules out a caution
such as:  “This is a forward-look-
ing statement:  caveat emptor.”
But it does not rule in any particu-
lar caution, which always may be
challenged as not sufficiently
“meaningful” or not pinning down
the “important factors that could
cause actual results to differ mate-
rially” – for if it had identified all
of those factors, it would not be
possible to describe the forward-
looking statement itself as materi-
ally misleading.  A safe harbor
matters only when the firm’s dis-
closures (including the accompa-
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nying cautionary statements) are
false or misleadingly incomplete;
yet whenever that condition is sat-
isfied, one can complain that the
cautionary statement must have
been inadequate.  The safe harbor
loses its function.  Yet it would be
unsound to read the statute so that
the safe harbor never works; then
one might as well treat § 77z-2
and § 78u-5 as defunct.17

Faced with this lack of guidance, the
Court analyzed Baxter’s cautionary
statements.  In so doing, the Court
acknowledged the parties’ agreement
with respect to two propositions:  First,
“boilerplate” warnings are insufficient;
rather, “cautions must be tailored to the
risks that accompany the particular pro-
jections.”18 Second, the cautions do not
have to foretell those variables that ulti-
mately caused the projections to be
inaccurate – “prevision is not
required.”19 But the Court noted that
these propositions “don’t decide any
concrete case” and resulted merely
from political compromise “between
legislators who did not want any safe
harbor . . . and those who wanted a safe
harbor along the lines of the old Rule
175 . . . that did not require any cau-
tionary statements but just required the
projection to have a reasonable basis.”20

Given this, the statutory language “does
not encode a principle on which politi-
cal forces agreed as much as it signifies
conflict about both the scope and the
wisdom of the safe harbor.  Compro-
mises of this kind lack spirit.  Still, the
language was enacted, and we must
make something of it.”21

The Court emphasized that adequate
cautions must fall between caveat emp-
tor-like statements such as “‘all busi-
nesses are risky’ or ‘the future lies
ahead’” and a mere recitation of the
issuer’s lines of business, accompanied
by a statement to the effect of “‘we
could have problems in any of these.’”22

“What investors would like to have is a
full disclosure of the assumptions and
calculations behind the projections; then
they could apply their own discount fac-
tors.”23 But the Court recognized that
this information would help the com-
pany’s competitors more than its
investors.24 An alternative suggested by

the Court would be to disclose probabil-
ities for the various projections.  But this
too presents problems for the company
if the available information is not con-
ducive to being stated in probabilities.25

In the end, the Court held that per-
fect disclosure need not be the enemy of
good disclosure because “the PSLRA
does not require the most helpful cau-
tion. . . .  [I]t is enough to point to the
principal contingencies that could cause
actual results to depart from the projec-
tion.”26 The Court continued:

The statute calls for issuers to
reveal the “important factors” but
not to attach probabilities to each
potential bad outcome, or to reveal
in detail what could go wrong; as
we have said, that level of detail
might hurt investors (by helping
rivals) even as it improved the
accuracy of stock prices.  (Requir-
ing cautions to contain elaborate
detail also would defeat the goal
of facilitating projections, by turn-
ing each into a form of registration
statement.  Undue complexity
would lead issuers to shut up, and
stock prices could become even
less accurate.  Incomplete infor-
mation is usually better than none,
because market professionals
know other tidbits that put the
news in context.)  Moreover, “[i]f
enterprises cannot make predic-

tions about themselves, then secu-
rities analysts, newspaper colum-
nists, and charlatans have pro-
tected turf.  There will be
predictions aplenty outside the
domain of the securities acts, pre-
dictions by persons whose access
to information is not as good as
the issuer’s.  When the issuer adds
its information and analysis to that
assembled by outsiders, the col-
lective assessment will be more
accurate even though a given pro-
jection will be off the mark.”27

The Court determined that the unde-
veloped record revealed no basis upon
which to conclude either that Baxter’s
cautionary statements identified those
“sources of variance that (at the time of
the projection) were the principal or
important risks,” or that Baxter did not
need to amend the cautionary language
as the risks facing the company
changed, thus precluding reliance at
that juncture on the safe harbor.28

Accordingly, the Court reversed the dis-
trict court’s dismissal.

Oracle And The PSLRA’s 
Heightened Pleading Standard

The Ninth Circuit’s Oracle decision
considered plaintiffs’ appeal from the
district court’s dismissal of their com-
plaint against Oracle Corporation
(“Oracle”) and three of its senior-most
executives.29 Specifically, plaintiffs
alleged that Oracle released its 11i Suite
– software designed to allow a company
to manage its financial, manufacturing,
sales, and other information – without
sufficient technical development and
that, as a result, the software contained
numerous defects that, combined with a
slowing economy, significantly lowered
Oracle’s sales by the second quarter of
Oracle’s 2000 fiscal year.30 But accord-
ing to plaintiffs, Oracle hid this by,
among other things, supposedly creating
phony sales invoices and improperly
recognizing previous overpayments as
revenue, thereby inflating Oracle’s earn-
ings by approximately two cents per
share and its revenues by $230 million.31

When Oracle released its results for
the second quarter of 2000, it further
predicted increased earnings for the fol-
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lowing quarter, as well as dramatic sales
growth.  Oracle suggested through its
public filings, and through oral state-
ments by the company’s top executives,
that it was unaffected by the downturn in
the economy and that the downturn in
fact would “provide new opportunities
for Oracle as companies need to stream-
line and be more strategic about the
technology they buy.”32 During this
same period, Oracle’s Chief Executive
Officer, Lawrence Ellison, and Chief
Financial Officer, Jeff Henley, both sold
large amounts of Oracle stock.33 One
month later, Oracle disclosed that it
would not meet its earnings or revenue
estimates and that sales growth would
be significantly lower than expected.34

Plaintiffs alleged that Oracle was aware
of, and should have disclosed, this infor-
mation much earlier in the quarter.35

The district court dismissed plain-
tiffs’ complaint for failing to meet the
PSLRA’s heightened pleading require-
ments.  The Ninth Circuit summarized
those requirements as follows:

To avoid dismissal under the
PSLRA, the Complaint must
“specify each statement alleged
to have been misleading, the rea-
son or reasons why the statement
is misleading, and if an allegation
regarding the statement or omis-
sion is made on information and
belief, the complaint shall state
with particularity all facts on
which the belief is formed.” . . .
In addition, the PSLRA requires
that the Complaint “state with
particularity facts giving rise to a
strong inference that the defen-
dant acted with the required state
of mind,” or scienter.  The
required state of mind is one of
“deliberate recklessness.”36

The district court held that although
Oracle’s forecasts and statements were
actionable, plaintiffs’ allegations “did
not create a strong inference that these
statements were known to be false
when made.”37

The Ninth Circuit reversed.  First,
acknowledging that “[t]he most direct
way to show both that a statement was
false when made and that the party
making the statement knew that it was
false is via contemporaneous reports or
data, available to the party, which con-
tradict the statement,”38 the Court found
that Oracle’s current-up-to-the-last-
hour sales database offered “a substan-
tial window into the overall financial
health of the corporation” and that Ora-
cle, as a consequence, should have
known that it would fall short of its pro-
jected earnings.39 The Court noted that
“‘a proper complaint which purports to
rely on the existence of internal reports
would contain at least some specifics
from those reports as well as such facts
as may indicate their reliability,’” and
held that plaintiffs’ reference to “hard
numbers” and allegations regarding
“large portions of Oracle’s sales data”
satisfied this standard.40

Second, the Court found that “suspi-
cious” stock trading by Oracle’s senior-
most executives a month before the
company announced its lower-than-
expected results further supported a
strong inference of scienter.  In evaluat-
ing the suspiciousness of Oracle’s
insider stock sales, the Court consid-
ered (i) the amount and percentage of
shares sold; (ii) the timing of the sales;
and (iii) their consistency with the exec-
utives’ previous trading practices.41

Ellison, for example, sold 29 million
Oracle shares during this period (valued
at almost $900 million), when he had
not sold any Oracle stock in the preced-
ing five years.42 Although these 29 mil-
lion shares represented only 2.1% of the
CEO’s total holdings, the Court found
this “truly astronomical figure” evi-
dence of suspicious trading, lending
further credence to plaintiffs’ allega-
tions of scienter.43

Third, the Court inferred from pub-
lic statements made by Oracle’s senior-
most executives that “even as it was
making optimistic statements to the
public, Oracle had known that it would
not make its third quarter sales projec-
tions due to declining sales . . . and
defects in the 11i Suite.”44

The Court’s final holding with
respect to plaintiffs’ allegations of scien-
ter concerned Oracle’s allegedly
improper revenue accounting.  Plaintiffs
had alleged that Oracle “credited the
amount of . . . debit memos [reflecting
overpayments by the company’s cus-
tomers] as revenue, thereby artificially
inflating the amount of revenue reported
. . . at the end of the second quarter.”45

Plaintiffs corroborated these allegations
through expert witnesses, including a
former financial analyst who reviewed
the billing and payment histories of sev-
eral Oracle customers and discussed the
accounting treatment with Oracle
employees.46 Contrary to the district
court’s determination, the Ninth Circuit
found that plaintiffs’ allegations in this
regard, viewed together with the debit
memos themselves and Oracle’s SEC
filings, adequately alleged improper
revenue adjustments by the company.47

Moreover, the Court determined that as
a result of the defendant executives’
“hands-on” and “detail-oriented man-
agement style,” it was reasonable to
infer they were aware of the allegedly
improper revenue recognition.48

The Court held that plaintiffs’ alle-
gations, in the aggregate, were suffi-
cient to withstand Oracle’s motion to
dismiss:

Considered separately, Plaintiffs’
allegations may not create a strong
inference of scienter.  However,
we must consider “whether the
total of plaintiffs’ allegations, even
though individually lacking, are
sufficient to create a strong infer-
ence that defendants acted with
deliberate or conscious reckless-
ness.”  We find that the totality of
the allegations does create a
strong inference that Oracle acted
with scienter, and we reverse the
District Court.49

Accordingly, the Ninth Circuit
reversed the district court’s dismissal of
the complaint.

1. 377 F.3d 727 (7th Cir. 2004) (Easterbrook,
C.J.).
2. 380 F.3d 1226 (9th Cir. 2004) (Ferguson, C.J.).
3. 377 F.3d at 734.
4. 380 F.3d at 1230 (quoting 15 U.S.C. § 78u-
4(b)(2)).
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referred to, when it states that the claim
must arise from ‘an Insured having gained
in fact any personal profit . . . to which
such Insured was not legally entitled.’”
The court stated that the “use of more spe-
cific language within the same provision”
indicates that “‘an Insured’” does not nec-
essarily refer to the same insured against
whom the claim was brought.”  

Accordingly, the majority con-
cluded, “[i]f the claims against . . . the
other officers/directors are claims
against Insureds arising out of Greene’s
personal profit, then the Personal Profit
Exclusion is applicable to . . . the other
officers and directors.”

The Corporation
The majority also held that the per-

sonal profit exclusion excluded cover-
age with respect to PinkMonkey.com
(which was covered under the policy for
its own liability pursuant to a securities
claim endorsement) because the pol-
icy’s “Limits of Liability” provision

stated that “[a]ll claims arising from the
same Wrongful Act or interrelated or
continuous Wrongful Acts of one or
more Insured[s] shall constitute a single
Claim.”  The majority found that the
claims against Greene and the claims
against the corporation arose from the
same wrongful act – i.e., misrepresenta-
tions made to obtain capital – and thus
constituted a single claim, and, “[a]s
such, the claim against the Company is
also a claim against an Insured.”

The Dissent
Judge Pickering’s dissent disagreed

with the majority’s conclusion with
respect to the claims against PinkMon-
key.com’s directors and officers other
than Greene and the claims against
PinkMonkey.com.  

Judge Pickering stated that the per-
sonal profit exclusion was “susceptible
of more than one reasonable interpreta-
tion” and that “well established” law
requires that “we must resolve the
uncertainty by adopting the construc-
tion that most favors the insured.” Judge
Pickering pointed to cases holding that
“[i]n particular, exceptions or limita-

tions on liability are strictly construed
against the insurer and in favor of the
insured” and that “[t]he court must
adopt the construction of an exclusion-
ary clause urged by the insured as long
as that construction is not unreasonable,
even if the construction urged by the
insurer appears to be the more reason-
able or a more accurate reflection of the
parties’ intent.”

Judge Pickering reasoned as follows
with respect to the same language in the
personal profit exclusion that the
majority held excluded coverage for all
directors, not Greene:

This Exclusion uses the word
“Insured” three times.  Each time
the word “Insured” is singular.
Each time it is used, it is modified
by a different adjective.  Chrono-
logically, “Insured” is modified by
“any,” “an,” and “such.”  Accord-
ing to the dictionary, “any” means
“one,” singular, but it can mean
“some,” plural.  “An” is clearly
singular.  “Such insured” refers
back to “an insured.”  So, the third
time the word “insured” is used in
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45. Id. at 1233.
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47. Id. at 1233-34.
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49. Id. (quoting Am. West, 320 F.3d at 938).  In
reversing the district court, the Ninth Circuit also
recognized that paraphrased statements by a com-
pany’s analysts, “when . . . originated from the
[company], and [which] do not represent a third
party’s projection, interpretation, or impression, . . .
may be held to be actionable even if they are not
exact quotations.”  Id. at 1235.
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the exclusion it clearly refers back
to the second time the word
insured is used.
According to the dictionary defi-
nition, the word “any” can be
interpreted as being singular or
plural.  Consequently, appellants’
contention that it is to be con-
strued as being singular is not
unreasonable.  Bolstering appel-
lants’ interpretation is the fact that
each time the word “insured” is
used, it is singular and that the
words “such insured” refer back to
“an insured.”  Again, interpreting
the word “any insured” as being
singular, and “such insured” as
referring back to the specific
insured who profited or gained
inappropriately, appellants’ con-
struction of the exclusionary
clause is not unreasonable.
Accordingly, it is not unreason-
able to interpret the EXCLU-
SION as excluding from coverage
only a claim against the single
insured who gained a profit or
advantage to which he was not
legally entitled.

Judge Pickering stated his view that
that the interpretation of these words
advocated by the insured directors and
officers (other than Greene) “is not only
a reasonable interpretation, but in the
mind of this writer, it is more consistent
with the wording of the exclusion.”
Judge Pickering also stated that “it is
incongruous” to construe an insurance
policy in a way that excludes coverage
against certain insureds if they are sued
alone but not if they are sued jointly
with an insured who has received a per-
sonal benefit.

Judge Pickering also disagreed with
the majority’s reliance upon the policy’s
“Limits of Liability” provision – pro-
viding that “all claims arising from the
same wrongful act or interrelated,
repeated, or continuous wrongful acts
of one or more Insureds shall constitute
a single claim” – “in order to get around
the fact that the wording of the exclu-
sion only excludes a claim against an

‘insured’ and not the company” in a pol-
icy that, “by its own terms, provided for
separate coverage as to each insured
and the company.” 

Judge Pickering stated that this pro-
vision “is not found in the Definition
section of the policy,” which “gives the
word ‘claim’ an entirely different defi-
nition”: “a written demand for mone-
tary damages, including the institution
of suit or a demand for arbitration.”
Judge Pickering stated that where a
term is defined one way in the “Defini-
tion” section of an insurance policy and
in another way in the “Limits of Liabil-
ity” section, “it is not unreasonable to
construe th[e] definition of ‘claim’” in
the Limits of Liability provision “as
being applicable only to the Limits of
Liability” and “to interpret this as limit-
ing the insurer’s limits of liability and
not the extent of coverage.”

Judge Pickering concluded as fol-
lows:

If one uses the definition of
“claim” as defined in the Defini-
tion section of the subject insur-
ance policy and interprets the
word “any” as being singular as
the word is defined in the diction-
ary, the exclusion would read as
follows:  This insurance does not
apply to “a written demand for
monetary damages, including the
institution of suit” made against
“any insured” (one insured) aris-

ing out of any of the following:
any suit based upon, arising from
or in consequence of an insured
(one insured) having gained in
fact any personal profit, remuner-
ation, or advantage of which such
insured was not legally entitled.  

Judge Pickering stated his view that
“[t]o read the word ‘company’ into this
exclusion is less reasonable than to read
the company out of the exclusion since
TIG clearly knew how to amend the
policy and in fact amended the Defini-
tion section by the Endorsement in sev-
eral respects.”

Finally, Judge Pickering took partic-
ular issue with the majority’s assertion –
quoted above – that “[a]lthough the
terms ‘the insured’ ‘that insured’ or
‘such insured’ preceding personal profit
would indicate the same insured as the
claim is brought against, the personal
profit exclusion uses the more general
term ‘an insured’ and that “[t]his indi-
cates that coverage is excluded for all
insureds, not merely the insured who
profited” (emphasis added by Judge
Pickering).  Judge Pickering stated that
this statement by the majority “proves
the point of this dissent”:

Whether the words “an insured”
indicates that coverage is excluded
for all insureds is not the test.  The
test is whether or not there is
another reasonable interpretation
of the exclusion which is to be
particularly construed against the
insurer.  The exclusion is not
expressed in clear and unambigu-
ous language as Texas law
requires. . . .  The majority finds
that the words “an insured” indi-
cates that coverage is excluded for
all insureds.  The majority notes
that the terms “the insured,” “that
insured” or “such insured” would
indicate the same insured as the
claim is brought against, thus pro-
viding coverage to appellants.
The majority then chooses
between these two indications.

In Judge Pickering’s view, “[i]t is
not enough that an insurance policy
indicates that an exclusion is involved.”
Rather, “the exclusion must be stated in
clear and unambiguous terms.”
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“D & O policies should
be reviewed to ensure
coverage for innocent
directors and officers 
for conduct that may

trigger a personal profit
exclusion with respect 
to any other director 

or officer.”
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