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Introduction
On April 4, 2014, the Second Circuit, siding with other circuit courts and 
against the majority view among district courts within the Second Circuit, held 
in Psihoyos v. John Wiley & Sons, Inc.1 that a “discovery rule,” not an “injury 
rule,” governs when a copyright infringement claim accrues for purposes 
of applying the three-year statute of limitations in section 507(b) of the 
Copyright Act.2 Under a discovery rule, the limitations period begins when a 
plaintiff discovered or reasonably should have discovered the infringement, 
as opposed to when the infringement occurred. Since 2001, the Circuits 
have, one by one, adopted the discovery rule in copyright actions in the wake 
of TRW Inc. v. Andrews,3 in which the Supreme Court held that the statute 
of limitations provision of the Fair Credit Reporting Act (FCRA) expressly 
incorporates an injury rule. But in the absence of a Second Circuit ruling on 
the issue, the question of whether section 507(b) of the Copyright Act, which 
is worded differently from the relevant provision in the FCRA, contemplates 
a discovery rule or an injury rule for civil copyright infringement actions 
had been a subject of debate among the district courts in the Circuit. Most 
Southern District judges, persuaded by Judge Lewis B. Kaplan’s 2004 ruling 
in Auscape International v. National Geographic Society,4 had adopted the 
injury rule.

Psihoyos has ended the debate. With little discussion – and no reference 
to the conflicting views among the district courts – the Second Circuit 
expressly adopted the reasoning of the other courts of appeal, which have 
found a discovery rule to be the correct reading of the statute. The court’s 
unequivocal endorsement of the discovery rule has potentially significant 
implications for copyright infringement litigation within the Second Circuit, as 
the discovery rule implicates fact issues as to when the plaintiff did or should 
have discovered the infringement that could make statute of limitations 
defenses in infringement actions less susceptible to resolution on a Rule 12 
motion than they are under an injury rule. 

The Second Circuit declined to reach another disputed issue of copyright law, 
namely, whether effective registration for purposes of section 411(a) of the 
Copyright Act occurs upon submission of a completed registration application 
or only upon the filing of a registration certificate. The court found Psihoyos’s 
failure to timely file applications as to certain works foreclosed his claims as 
to those works.
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Background
Louis Psihoyos is a professional photographer known 
for his contributions to publications such as National 
Geographic and as the director of The Cove, which 
won the 2009 Academy Award for Best Documentary 
Feature. From 2005 to 2009, John Wiley & Sons, 
Inc. (Wiley) published nine textbooks and associated 
ancillary publications that used Psihoyos’s 
copyrighted photographs.5 In November 2010, after 
discovering that it had published two Psihoyos 
photographs without permission, Wiley asked 
Psihoyos for a retroactive license for the images 
(depicting a Stanford University professor holding a 
narcoleptic dog). In response, Psihoyos asked Wiley 
to disclose any other unauthorized use of his work.

Based on that information, Psihoyos sued Wiley on 
March 1, 2011 in the Southern District of New York for 
infringing use of eight of his photographs.6 In addition 
to the narcoleptic dog, the photographs depicted 
a Triceratops skeleton, an Oviraptor skeleton, the 
“Dinamation” exhibit at the Museum of Natural History 
in Cincinnati, a collection of gastroliths, fossilized 
dinosaur tracks, and 500 televisions.7  At the time 
of filing, only four of these photographs (Oviraptor, 
dinosaur tracks, Triceratops, and gastroliths) were 
registered.8 Psihoyos eventually applied to register 
the narcoleptic dog and Dinamation photographs, but 
only after discovery had closed and Wiley had moved 
for summary judgment.9

Wiley moved for summary judgment on three grounds. 
First, it argued that Psihoyos could not maintain 
infringement claims for the unregistered photographs 
under section 411(a) of the Copyright Act.10 Second, it 
argued that Psihoyos could not establish willfulness in 
order to recover statutory damages.11 Third (and most 
relevant for this Alert), Wiley argued that Psyihoyos’s 
damages were limited by the statute of limitations, 
section 507(b) of the Copyright Act.12 Section 507(b) 
provides that a copyright action must be commenced 
“within three years after the claim accrued.”13 Wiley 
argued that because Psihoyos sued on March 1, 
2011, its potential damages were limited to infringing 
acts that occurred on or after March 1, 2008, i.e., 
during the preceding three years.14 If accepted, this 
argument would have excluded three of Wiley’s 

textbooks (published on December 14, 2005, January 
9, 2007, and January 16, 2007, respectively) from the 
damages calculation.15

The District Court Proceedings
In arguing for application of the injury rule, Wiley 
relied on TRW, in which the Supreme Court held 
that an injury rule governs application of the statute 
of limitations under the FCRA, which provided that 
claims accrue on “the date on which the liability 
arises.”16 The TRW Court reasoned that the “most 
natural reading of [the FCRA] is that Congress 
implicitly excluded a general discovery rule by 
explicitly including a more limited one.”17 However, 
the district court in Psihoyos (Judge Jed S. Rakoff) 
rejected the injury rule for copyright infringement 
claims: 

[A]ccording to the Second Circuit’s opinion 
in Stone v. Williams, 970 F.2d 1043 (2d Cir. 
1992), the statute of limitations in copyright 
infringement cases runs from the time 
plaintiff discovers the infringing use. TRW 
did not change this. Indeed, the Supreme 
Court’s holding in TRW was not as broad as 
defendant asserts, and applies only where 
Congress expressly states that the statute 
of limitations runs from the date on which 
the liability arises. No such congressional 
instruction appears in section 507(b). 
Plaintiff discovered the alleged infringement 
in 2010. Accordingly, plaintiff’s claims are 
not barred by the statute of limitations.18

Notably, the court cited, but did not discuss, Auscape, 
merely citing it as a case on which Wiley relied,  
despite the fact that since Auscape, most judges in 
the Southern District of New York have applied the 
injury rule.20 

The court nevertheless granted partial summary 
judgment for Wiley as to the unregistered works. 
Under section 411(a) of the Copyright Act, civil 
infringement actions may not be brought “until 
preregistration or registration of the copyright claim 
has been made.”21 Psihoyos argued that he satisfied 
section 411(a) with respect to the narcoleptic dog 
and Dinamation photographs because he had filed 
registration applications for those works.22 The 
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court held, however, that Psihoyos’s argument was 
“entirely without support in law.”23 Psihoyos moved 
unsuccessfully for reconsideration on this point.24

Following a trial, the jury found no infringement of 
the gastroliths photograph, non-willful infringement of 
the dinosaur tracks photograph (resulting in a $750 
statutory damages award), and willful infringement of 
the Oviraptor and Triceratops photographs (resulting 
in $30,000 and $100,000 statutory damages awards, 
respectively).25 On December 7, 2012, Wiley appealed 
the statutory damages awards and the court’s denial 
of its statute of limitations defense. Psihoyos cross-
appealed the grant of summary judgment to Wiley 
under section 411(a) on the narcoleptic dog and 
Dinamation photos.

The Second Circuit Ruling
The Second Circuit, in an opinion by Judge Raymond 
Lohier, affirmed. With respect to the statute of 
limitations issue, the court began by noting that 
it had previously employed a discovery rule for 
copyright claims, citing Merchant v. Levy and Stone 
v. Williams,26 both of which involved disputes over 
copyright ownership. The court rejected Wiley’s 
arguments that the statute of limitations rule used 
in Merchant and Stone applied only to copyright 
ownership claims, concluding that that the same rule 
applies to ownership and infringement claims, both 
of which are governed by 17 U.S.C. § 507(b). The 
court noted that it agreed with its “sister Circuits” that 
“the text and structure of the Copyright Act, unlike 
the FCRA, evince Congress’s intent to employ the 
discovery rule, not the injury rule.”27 As for Wiley’s 
reliance on TRW, the court emphasized that the 
Supreme Court’s holding was confined to the FCRA, 
and it concluded that copyright infringement claims do 
not accrue until actual or constructive discovery of the 
relevant infringement “[f]or substantially the reasons 
articulated by other Circuits that have grappled with 
this issue after TRW was decided.”28 The court thus 
affirmed the district court’s finding that the statute 
of limitations did not bar any of Psihoyos’s claims 
because it was undisputed that Psihoyos did not 
discover the infringement until 2010.29 

 

Turning to the registration issue, the court 
acknowledged that the courts of appeal are divided 
over whether a pending application satisfies the 
section 411(a) registration requirement, referring 
to the conflict between the Fifth and Ninth Circuits 
(application suffices) and the Eleventh, Seventh, and 
Tenth Circuits (granted registration required).30 But 
the court found that it did not need to reach the issue, 
since Psihoyos had not even filed his applications 
until after he sued.31

Discussion
As the Second Circuit noted, every other Circuit that 
has addressed the issue has adopted the discovery 
rule for copyright infringement claims.32 The district 
courts within the Second Circuit nevertheless had 
differed as to whether to apply a discovery rule or an 
injury rule. A 2006 decision noted that although the 
district courts in the Circuit were divided, a majority 
of the earlier decisions had held that a copyright 
claim accrues upon its discovery by the plaintiff. 
However, Judge Kaplan, in his 2004 Auscape 
decision, distinguished these earlier cases on the 
ground that they applied to ownership and not to 
infringement claims and that they rested on pre-
TRW views regarding the accrual of federal claims 
generally.33 Judge Kaplan noted that TRW “altered 
this landscape” by requiring courts to “look beyond 
the specific language of a statute to its text and 
structure in determining what rule should apply 
when the statute is silent.”34 Finding that the text and 
structure of the Copyright Act provided no guidance, 
Judge Kaplan looked to the legislative history and 
drew two conclusions. First, the court found that 
the Copyright Act’s three-year limitations period 
was intended to remove uncertainty concerning the 
timeliness of copyright actions. Second, noting that 
copyright infringement tends not to be a “secretive 
matter,” the court found that the three-year limitations 
period was designed to give copyright owners an 
adequate opportunity to respond to infringement.35 
Judge Kaplan also noted that the Supreme Court has 
adopted a discovery rule in only two contexts: latent 
disease and medical malpractice.36 
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After Auscape, a majority of courts in the Second 
Circuit adopted the injury rule.37 One leading 
commentator observed that

[a]lthough only a district court opinion, 
Auscape is the best articulation to date 
of how to compute the Copyright Act’s 
statute of limitations. It is submitted that 
even courts in circuits which articulated 
the discovery rule before the Supreme 
Court’s decision in TRW[] should now follow 
Auscape’s construction of that authority to 
adopt the injury rule.38

Nevertheless, no Circuit has followed Auscape; 
instead, all have adopted the discovery rule.39 Post-
Psihoyos, the only Circuit that has not formally 
adopted the discovery rule for copyright infringement 
actions is the Eleventh, but district courts within the 
Eleventh Circuit have applied the discovery rule.40 

The rationale for the discovery rule is best articulated 
by the Third Circuit in William A. Graham Co. v. 
Haughey.41 William A. Graham, like Auscape, took 
from TRW the principle that courts should derive 
accrual rules from the text and structure of the statute 
where the statute does not provide explicit guidance.42 
However, whereas Judge Kaplan found no guidance 
in the text and structure of the Copyright Act, the 
Third Circuit found a meaningful distinction between 
the Act’s wording of the statutes of limitations for 
criminal and civil copyright actions.43 Specifically, 
the court found that section 507(a), governing 
criminal copyright actions, embodied an injury rule, 
as it provides that actions must be commenced 
“within 5 years after the cause of action arose,” and 
reasoned that section 507(b), which requires that 
civil actions be brought “within three years after the 
claim accrued,” must embody a discovery rule under 
the maxim that different meanings must have been 
intended by the use of different language.44 The court 
also examined the legislative history, noting that 
Congress rejected codifying exceptions to the statute 
of limitations period on the ground that courts could 
rely on equitable considerations (which the discovery 
rule accommodates) to excuse a plaintiff’s failure to 
sue within three years.45 Finally, the court noted that 
technological advances, including the Internet, have 
made it harder for rights holders to police and protect 
their copyrights.46

In adopting the discovery rule, the Second Circuit did 
not expressly respond to Judge Kaplan’s reasoning in 
Auscape, which it only acknowledged in a footnote.47 

Nor did it explain in detail its decision to follow 
the other Circuits in their interpretation of the text, 
structure, legislative history, and underlying policies 
of the Copyright Act.48 Nevertheless, the court’s 
adoption of the discovery rule could have significant 
implications for copyright infringement actions in this 
Circuit. 

As stated, under the discovery rule, a claim does 
not accrue until the plaintiff “discovers, or with due 
diligence should have discovered, the infringement.”49 
Determining whether the plaintiff should have known 
of the basis for its claims depends on “whether [it] 
had sufficient information of possible wrongdoing to 
place [it] on inquiry notice or to excite storm warnings 
of culpable activity.”50 This inquiry is governed by a 
reasonable person standard, which incorporates a 
duty of diligence; a claim will accrue if the plaintiff 
“failed to discover a cause of action if a reasonably 
diligent person, similarly situated, would have made 
such a discovery.”51 Courts typically hold that inquiry 
notice is triggered by some event or series of events 
that come to the plaintiff’s attention (which is distinct 
from an affirmative duty to police the Internet for 
infringements).52 The defendant bears “a heavy 
burden” of establishing constructive notice, which on 
summary judgment would mean demonstrating an 
absence of factual issues as to when plaintiff should 
have discovered the injury.53 Courts often emphasize 
the fact-specific nature of the constructive knowledge 
inquiry in denying summary judgment motions based 
on the copyright statute of limitations.54 

However, fact questions may exist both with respect 
to when the plaintiff actually discovered the alleged 
infringement and when the plaintiff reasonably should 
have discovered the alleged infringement, although 
these issues can be resolved on a Rule 12 motion 
where the complaint discloses the date of discovery 
or alleged facts sufficient to establish constructive 
knowledge or on summary judgment where the record 
is clear. Fact questions also may exist, of course, with 
respect to when the infringement commenced, but, in 
theory at least, application of the injury rule involves a 
more straightforward, objective determination.
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In short, while settling the law in the Second Circuit 
concerning when copyright infringement claims 
accrue, Psihoyos has made it more challenging in 
some cases to defeat such claims prior to trial on 
statute of limitations grounds. Left for another day 
is the question of whether in the Second Circuit 
an issued registration certificate is required as a 
prerequisite to maintaining an infringement action 
under section 411(a). 
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