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CHAPTER 13

The Abiding Role of State-State Engagement in the
Resolution of Investor-State Disputes

Theodore R. Posner and Marguerite C. Walter

It is a truism among observers of trends in international investment dispute
resolution that the conclusion over the past 30 years of thousands of bilat-
eral investment treaties, most of which give investors a private right of action
against host States, has all but eliminated the role of diplomacy and other
modes of State-to-State engagement in the resolution of international invest-
ment disputes. In reality, the picture is considerably more nuanced. Current
developments suggest not only an abiding role for State-to-State engagement
in the resolution of investor-State disputes, but perhaps an increasing role for
such engagement. Several factors support this trend, including: host States
resisting arbitration or the enforcement of awards against them; a greater vari-
ety of international economic treaties, giving rise to the possibility of defin-
ing international law norms in one (State-State) forum (e.g., the World Trade
Organization (WTO)) and relying on them in advocacy in a different (investor-
State) forum; and investor recognition that certain kinds of disputes in certain
relationships may be better addressed through State-State mechanisms even
where the investor-State option may be available (e.g., ‘pre-establishment’ dis-
putes, disputes involving relatively small investments, disputes over ‘forced
localization’ and other performance requirements, and disputes involving
investors who hope to stay in the host State’s market and therefore wish to
avoid high-profile confrontations with the State).

By many accounts, we now live in a golden age of investor-State arbitra-
tion. As of this writing, there are more than 3,100 BITs and FTAs containing

* In full disclosure, Mr. Posner represents or has represented parties involved in certain of

the matters mentioned in this chapter, including Bank of America subsidiary Blue Ridge
Investments in its petition for withdrawal or suspension of Argentina’s trade preferences,
and Chevron Corp. in its (as of September 2014) pending petition for withdrawal or suspen-
sion of Ecuador’s trade preferences. He also advises Philip Morris International on issues
related to Australia’s plain packaging legislation. An earlier version of this chapter appeared
in the Fall 2013 edition of the Weil World Arbitration Report.
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382 POSNER AND WALTER

investment provisions in force around the world, compared with barely 500
just two decades ago.! In addition to these well-known instruments of con-
sent, some States have agreed to have foreign nationals submit claims against
them to arbitration pursuant to foreign investment statutes and contracts. The
International Centre for Settlement of Investment Disputes (ICSID) reports
that it registered 50 new cases in 2012 (the most in any one year since ICSID’s
establishment in 1966), and that as of the middle of 2014 it had registered a
total of 473 cases.2 When one adds other, non-ICSID-administered arbitrations
to the mix, the number is even higher.3

And the kinds of arbitrations being initiated have grown more diverse. No
longer are investor-State arbitrations confined to cases involving infrastructure
projects and similar hard asset investments. Today we also see investor-State
cases involving intellectual property rights, financial instruments, and other
tangible and intangible investments. Not only has there been a proliferation
of legal instruments allowing companies to sue foreign governments, but the
willingness to bring such suits also appears to have grown, as has the availabil-
ity of resources (often provided by third-party funders) to support such suits.

Having reached the point where the means and the will of private parties to
take control of the resolution of their disputes with foreign governments is at
an all-time high, one might expect that recourse to diplomacy and other forms
of State-to-State interaction to resolve investment disputes would be at an all-
time low. And yet, the opposite seems to be true. Despite our being in a golden
age of investor-State arbitration, several high-profile cases in recent years have
shown the continued relevance of State-to-State interaction in the resolution
of disputes between States and investors of other States.

What this means for companies and their counsel in resolving disputes with
foreign governments is that it pays to be aware of the extent to which policy
and diplomacy may affect the dispute resolution process. In some cases, inves-
tors may be able to leverage their home State’s diplomatic interest in resolv-

1 See United Nations Conference on Trade and Development, International Investment
Agreements Research and Policy Analysis, http://unctad.org/en/pages/DIAE/International
%20Investment%20Agreements%20(IIA)/Research-and-Policy-Analysis.aspx. According to
UNCTAD, the 3,100 mark was reached in 2011.

2 ICSID, The ICSID Caseload—Statistics, Issue 2014-2 at 7, https://icsid.worldbank.org/ICSID/
FrontServlet?requestType=ICSIDDocRH&actionVal=CaseLoadStatistics. This figure includes
cases registered under ICSID’s Additional Facility Rules.

3 See United Nations Conference on Trade and Development, International Investment Agree-
ments Research and Policy Analysis (indicating that total number of known investor-State
cases as of the end of 2013 was568), http://unctad.org/en/pages/DIAE/International%20
Investment%20Agreements%20(IIA)/Research-and-Policy-Analysis.aspx.
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THE ABIDING ROLE OF STATE-STATE ENGAGEMENT 383

ing (or helping to resolve) the dispute in a satisfactory way. In other cases, an
awareness of developments in corners of the international economic law and
policy universe that may seem only distantly linked to one’s own interests may
provide an important edge in advancing those interests. In this chapter, we sur-
vey some of the different ways in which, even today, the resolution of a dispute
between an investor and a foreign State can include an important State-to-
State component that parties to actual or potential investment disputes should
be aware of.

In Section 1, we discuss the role State-to-State interaction can play when the
host State in an investment dispute resists enforcing an arbitral award against
it or resists going to arbitration in the first place.

In Section 2, we discuss the possible interplay between State-State dispute
settlement mechanisms and investor-State dispute settlement mechanisms
and, in particular, how the former might be used to advance an investor’s objec-
tives in the latter. The paradigm we have in mind here is a State-State dispute
settlement proceeding in the WTO, for example, that serves to clarify a par-
ticular obligation (say, under the WTO Agreement on Trade-Related Aspects
of Intellectual Property Rights), which clarification then becomes relevant in
other contexts (e.g., because of the incorporation of ‘international law’ into
BITs and other treaties) and is used by an investor in an investor-State dispute
settlement proceeding under a BIT.

In Section 3, we discuss possible uses of State-State dispute settlement as an
alternative to investor-State dispute settlement. Although it may seem counter-
intuitive, it is possible to envision scenarios in which an investor would prefer
to have a dispute resolved through State-State dispute settlement even though
investor-State arbitration is an option, and even though the investor inevitably
will have less control over the State-State process. This might be the case where
there is a persistent pattern of harmful treatment of foreign investments, but
where the size of the harm to each individual investor is relatively small, mak-
ing it difficult for aggrieved investors to seek resolution through investor-State
arbitration. It may also be the case if the investor is impeded from entering a
market to which it should have access pursuant to a BIT (in which case quanti-
fying damages might be impractical), or the investor wants to stay in a market
and would prefer removal of a problematic measure to payment of monetary
damages, or fears retaliation if it were to bring a claim on its own. We project
such scenarios will become more common with the advent of BITs between
major commercial actors with significantly different views on the role of gov-
ernment, such as an eventual U.S.-China BIT.
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384 POSNER AND WALTER
1 State-State Engagement and the Reluctant Respondent

It is true that investor-State arbitration gives the investor an important degree
of control over its own destiny as compared with a system in which the inves-
tor must rely on its home State to resolve disputes with a host State. But the
effectiveness of investor-State arbitration depends significantly on the coop-
eration of the host State. If the host State refuses to enforce an arbitral award or
refuses to participate in the arbitration in the first place (despite having given
its consent in a BIT, a statute, or a contract), the investor may be constrained
in its ability to compel the host State to cooperate. That is especially so if the
State has few if any attachable assets outside its own territory (i.e., it essentially
is judgment-proof). In such circumstances, it may be useful for the investor to
seek the assistance of its home State.

Assistance from the investor’s home State may be provided at the diplo-
matic level, but also may involve more public means of exerting pressure. This
is what occurred in the cases of Blue Ridge Investments and Azurix Corp., two
U.S. companies with arbitration awards against Argentina. The awards, in the
amounts of $133 million and $165 million, respectively, resulted from arbitra-
tions before ICSID tribunals and survived petitions for annulment.# The awards
became enforceable in 2007 and 2009, respectively. But Argentina declined
to pay voluntarily, and the award creditors were unable to locate assets of
Argentina that were not protected by sovereign immunity and against which
they might enforce the awards.

Faced with this dilemma, the award creditors invoked a little-used provision
of US. trade law in an effort to enlist the assistance of the U.S. government in
enforcing their awards. As a developing country, Argentina participates in the
U.S. trade preference program known as the Generalized System of Preferences
(GSP).5 Under GSP, most Argentine goods exported to the United States can
enter the United States on a duty-free basis even though similar exports from
developed countries would be subject to import duties.

However, participation in GSP is subject to certain conditions, including
the requirement that the participating country in good faith recognize and

4 Blue Ridge acquired, through an assignment from the original award holder, the rights to pay-
ment under the award in CMS Gas Transmission Co. v. Argentina (ICSID Case No. ARB/01/8
(12 May 2005), as affirmed in the Decision of the Ad Hoc Committee on the Application
for Annulment (25 Sept. 2007). See also Azurix Corp. v. Argentina, Award, ICSID Case
No. ARB/01/12 (14 July 2006), as affirmed in the Decision on the Application for Annulment
(1Sept. 2009).

5 Seel9 US.C.§§ 2461-2467.
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THE ABIDING ROLE OF STATE-STATE ENGAGEMENT 385

enforce awards rendered by international arbitral tribunals. As Argentina’s
refusal to pay the awards held by Blue Ridge and Azurix was inconsistent with
that condition, the companies petitioned the Office of the United States Trade
Representative (USTR) to recommend that the President suspend Argentina’s
GSP eligibility.” After briefing and a hearing, USTR made that recommenda-
tion, and on 26 March 2012, the President proclaimed that Argentina’s GSP
eligibility would be suspended, resulting in Argentine exports to the United
States losing their preferential duty-free treatment.® This was the first time in
the more than 35-year history of the GSP statute that a country’s eligibility had
been suspended on this basis. Perhaps in part as a result of this action—as well
as other actions, including U.S. opposition to most new World Bank lending to
Argentina®—Argentina reached a settlement with several investment arbitra-
tion award creditors in October 2013.10

Apparently inspired by the U.S. response to Argentina’s non-enforcement
of arbitral awards in favor of U.S. companies, Spanish oil company Repsol pre-
vailed upon the government of Spain and the European Union to take puni-
tive action in response to Argentina’s expropriation of Repsol’s investment in
Argentine energy company YPF. At Repsol’s behest, the European Parliament
called for a “partial suspension” of the preferential tariff treatment Argentina

6 19US.C. §2462(b)(2)(E).

USTR chairs an inter-agency body, known as the GSP Subcommittee of the Trade Policy
Staff Committee, that makes recommendations to the President on whether and how to
act on petitions under the GSP statute.

8  Proc.No. 8788 at {9 (1)~(2), 77 Fed. Reg. 18,899, 18900-01 (29 Mar. 2012).

9 Assistant Secretary of the Treasury for International Markets and Development Marisa
Lago announced in September 2011 that, as a result of Argentina’s failure to pay outstand-
ing arbitral awards and respect other international obligations, the United States would
vote against loans to Argentina from the World Bank and other multilateral lending insti-
tutions. See, e.g., Sandrine Rastello & Eric Martin, U.S. Opposes Loans to Argentina in Bid to
Step Up Pressure for Debt Accord, Bloomberg News (28 Sept. 2011), http://www.bloomberg
.com/news/2011-09-28/u-s-opposes-loans-to-argentina-in-bid-to-boost-pressure-for-
debt-accord.html.

In addition, the Spanish oil company Repsol called on EU Member States to form a
bloc in international financial institutions to vote against development projects in coun-
tries, such as Argentina, that are not complying with arbitral awards or are delinquent on
debts owed to sovereign lenders. See Sebastian Perry, Repsol’s Perspective on EU Investment
Policy, Global Arb. Rev. (18 Mar. 2013), http://www.globalarbitrationreview. com/news/
article/31416/.

10 See Ken Parks, Argentina Reaches $677M Investment Dispute Settlement—Government,
Wall Street Journal (18 Oct. 2013), http://online.wsj.com/article/BT-CO-20131018-705467
html.
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386 POSNER AND WALTER

receives from the European Union.!! At the same time, the Spanish govern-
ment introduced restrictions on imports of biofuels from Argentina'? (which
then led Argentina to initiate WTO dispute settlement proceedings against the
European Union and Spain).!3

Another example of an investor’s effort to use withdrawal of trade prefer-
ences to bring about compliance with arbitral awards arises in the context of
the well-publicized, ongoing arbitration between Chevron and Ecuador under
the U.S.-Ecuador BIT.** There, the tribunal has issued several interim awards
which, as the tribunal found in its fourth interim award, Ecuador has failed
to enforce.’® Consequently, Chevron has asked the United States to withdraw
or suspend Ecuador’s eligibility to continue receiving trade preferences under
GSP. As of September 2014, that petition has been accepted for review, but
there has been no decision on the merits.16

Moreover, while withdrawal of trade preferences accorded by a major
trading partner like the United States or the European Union is an attractive
tool for addressing the non-enforcement of arbitral awards by countries that
receive trade preferences, it is not the only tool at the disposal of an award

11 On the Legal Security of European Investments Outside the European Union, Eur. Parl.
Doc. 2012/2619(RSP) at § 8 (19 Apr. 2012) (urging European Commission and Council
“to explore and adopt any measures required to safeguard European interests in order
to avoid such situations arising again, including the possible partial suspension of the
unilateral tariff preferences under the GSP scheme”). As of September 2014, however, it
appears that the EU has not suspended Argentina’s preferential tariff treatment, and, as
was widely reported at the time, Repsol settled its dispute with Argentina in May 2014.
See, e.g., Rachel Hall, Repsol lawyers shed light on Argentina strategy, Global Arb. Rev.
(21 May 2014), http://globalarbitrationreview.com/news/article/32660/repsol-lawyers-
shed-light-argentina-strategy/.

12 Raphael Minder, Spain Stings Argentina Over Oil Company Nationalization, N.Y.
Times (20 Apr. 2012), http://www.nytimes.com/2012/04/21/business/global/spain-stings-
argentina-over-nationalization-of-repsol-ypf. html? r=0.

13 European Union and a Member State—Certain Measures Concerning the Importation
of Biodiesels, Request for Consultations by Argentina, WT/DS443/1 (23 Aug. 2012).
Argentina subsequently asked the WTO Dispute Settlement Body to establish a dispute
settlement panel. WT/DS443/5 (7 Dec. 2012). But as of September 2014, a panel had not
been established.

14  Chevron Corp. & Texaco Petroleum Co. v. Republic of Ecuador, PCA Case No. 2009-23.

15 Chevron Corp., supra fn. 15, Fourth Interim Award on Interim Measures, pt. IV, § 1)
(7 Feb. 2013).

16 See 78 Fed. Reg. 40,822 (8 July 2013). The GSP statute lapsed at the end of July 2013, and all
action by the GSP Subcommittee on pending petitions has been stayed until the statute is
renewed. As of September 2014, the statute has not been renewed.
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THE ABIDING ROLE OF STATE-STATE ENGAGEMENT 387

creditor’'s home State. Other tools may include withholding (or threatening to
withhold) other valuable benefits, including export credits, political risk insur-
ance, foreign aid, or support for lending from multilateral development banks.1”

And in addition to unilateral measures, a State may be able to use State-
State dispute settlement to deal with a recalcitrant host State. Although the
dispute settlement provisions in BITs that receive the most attention are the
investor-State provisions, BITs also frequently include provisions that allow one
State Party to seek arbitration with another State Party over the treaty’s “inter-
pretation or application.”’® One can imagine scenarios in which those State-
State provisions could be used to deal with the problem of a non-cooperative
arbitral award debtor or otherwise facilitate the successful resolution of an
investor-State dispute.

For example, reporting about a pending arbitration between British
Caribbean Bank Limited (BCB) and the government of Belize suggests that
State-State arbitration over interpretation or application of a treaty (the
UK-Belize BIT) might have been used to overcome a serious impasse in that
arbitration had the impasse not been removed through other means (a deci-
sion of the Caribbean Court of Justice(CCJ) reversing an injunction that had
prevented the arbitration from moving forward).!® In that case, BCB asserted
claims under the UK-Belize BIT following the compulsory acquisition by
the government of Belize of loans and debentures that were held by Belize
Telemedia Ltd. and under which debts were owed to BCB.20 Various local court
proceedings were initiated around the same time as the arbitration, and in
May 2010 the Attorney General of Belize enjoined BCB from continuing to pur-
sue the arbitration.?! On the basis of that order, the arbitral proceedings were

17  Asnoted above, the decision by the United States to withhold support for most new lend-
ing to Argentina by the World Bank and other multilateral development banks appears
to have played an important part in bringing about the settlement of claims between
Argentina and various arbitral award creditors.

18  See, eg., US. Model Bilateral Investment Treaty, Art. 37 (providing a mechanism for
obtaining a “binding decision or award by a tribunal” in a dispute concerning the inter-
pretation or application of the treaty).

19  See Luke Eric Peterson, Spectre of state-to-state claim recedes as Belize makes peace with
investor-state proceeding (and some transparency), Inv. Arb. Rep. (30 September 2013),
http://www.iareporter.com/articles/20130930_1.

20  British Caribbean Bank Ltd. v. Attorney Gen. of Belize, CC] Appeal No. CV 001 of 2013; BZ
Civil Appeal No. 6 of 2011, Judgment of the Caribbean Court of Justice [2013] CCJ 4 (AJ)
(25 June 2013), 1 2-4.

21 Id Y10.
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388 POSNER AND WALTER

suspended while BCB sought relief in the local courts. In June 2013, the CCJ
quashed the injunction, allowing the arbitration to resume.?2

While the CCJ’s decision appears to have resolved the impasse, it is inter-
esting to consider what might have happened if the court had not quashed
the injunction. As Luke Peterson’s reporting on the case suggests, one option
might have been for the United Kingdom to go to arbitration with Belize under
Article 9 of the BIT to obtain a binding determination of whether the avail-
ability of investor-State arbitration under the BIT “must be subordinated to
the prior resolution of claims in domestic courts.”?3 If the United Kingdom had
done so and prevailed, then presumably the investor-State arbitration could
have proceeded notwithstanding the absence of a favorable decision from a
local court in Belize. As it turns out, there was no need to use the State-State
arbitration option, but the case is a good reminder of one way in which State-
State arbitration could be used as an aid to investor-State arbitration.2*

22 Id Y12.

23 Peterson, supra fin. 19.

24  Another recent case reminds us that State-State arbitration over the interpretation or
application of a BIT can be used not only as a ‘sword’ by a State trying to bring about
another State’s cooperation in the resolution of an investment dispute, but also as a
‘shield’ by the State resisting cooperation. Here we have in mind the arbitration that
Ecuador initiated against the United States over interpretation of the U.S.-Ecuador BIT
as part of an effort to resist enforcement of an investor-State award under the same BIT.
The investor-State award was a US $96 million award in favor of Chevron Corp. based on
a determination that Ecuador had breached its obligation to “provide effective means of
asserting claims and enforcing rights with respect to investment.” In addition to seeking
set-aside of the investor-State award, Ecuador sought a new interpretation of the BIT’s
“effective means” clause through a follow-on arbitration with the United States. However,
that arbitration ultimately was dismissed for lack of jurisdiction due to the absence of an
actual dispute. See Jarrod Hepburn & Luke Eric Peterson, US-Ecuador inter-state invest-
ment treaty award released to parties; tribunal members part ways on key issues, Inv. Arb.
Rep. (30 October 2012), http://www.iareporter.com/articles/20121030_1. As of September
2014, the award had not been made public. In a similar vein, Argentina’s erstwhile resis-
tance of the enforcement of certain ICSID awards relied on a novel interpretation of
Article 54 of the ICSID Convention (whereby award creditors would need to go through
local Argentine judicial proceedings in order to receive payment); when creditors and
others criticized that interpretation, Argentina suggested that the proper forum in
which to resolve that dispute was State-State litigation before the International Court of
Justice, pursuant to Article 64 of the ICSID Convention. See, e.g., Public Hearing for U.S.
Generalized System of Preferences (GSP) 2009 Annual Review for Country Practices at
113 (28 September 2010) (representative of Argentina stating that “[t]his is the position
we have, and if somebody does not agree with us, there is specific provision, a specific
proceeding under international law to resolve this issue, which is eventually going to the
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THE ABIDING ROLE OF STATE-STATE ENGAGEMENT 389

2 State-State Dispute Settlement Supporting Investor-State Dispute
Settlement

To see another way in which a State-State proceeding could bear upon an inves-
tor-State proceeding, consider the pending arbitration between Philip Morris
Asia Limited (PMA) and Australia over that State’s adoption of a law requir-
ing cigarettes and other tobacco products to be sold in “plain packaging”—
i.e., packaging that excludes a company’s logo, trade dress, or other intellectual
property distinguishing its product from those of its competitors. In November
2011, PMA initiated arbitration under the BIT between Hong Kong and Australia.
PMA alleges expropriation, denial of fair and equitable treatment, impair-
ment by unreasonable measures, denial of full protection and security, and
failure to observe obligations entered into with regard to PMA’s investments—
all as a result of the plain packaging legislation.2>

Although PMA is asserting rights under the Hong Kong-Australia BIT, its
Notice of Arbitration (NOA) also referred extensively to the legislation’s
inconsistency with Australia’s obligations under WTO agreements, includ-
ing the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs Agreement) and the Agreement on Technical Barriers to Trade (TBT
Agreement).26 According to the NOA, “PM Asia made its investments with
the legitimate expectation that Australia would comply with its international
trade treaty obligations.”?” Australia’s alleged breach of international trade
treaty obligations disturbed that legitimate expectation, PMA contends, and
denied PMA the treatment it was entitled to under the BIT.28

International Court of Justice”), http://federal.eregulations.us/rulemaking/document/
USTR-2009-0015-0077.
25 See Philip Morris Asia Ltd. v. Australia, PCA Case No. 2012-12, Notice of Arbitration, § 7.2

(21 November 2011).
26 Id. 99 6.6-6.12.
27 Id 9 6.6.

28  See eg., id. 7.7 (/W]here a regulation has no demonstrable utility to improve public
health, violates international law, and effective alternative measures are available (all of
which is the case here), then the State cannot justify the imposition of the regulation on
the investor.” (emphasis added)); id. § 7.17 (breaches of WTO obligations alleged to con-
stitute breach of “umbrella clause” obligation under BIT). A procedural order issued in
April 2014 and since made public reveals that since filing its notice of arbitration, Philip
Morris Asia may have amended its claims as they relate to Australia’s WTO obligations.
See Philip Morris Asia Ltd. v. Australia, PCA Case No. 2012-12, Procedural Order No. 8, 34
(14 Apr. 2014).
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390 POSNER AND WALTER

At the time when PMA filed its NOA, there had as yet been no challenge
before the WTO to the plain packaging legislation. However, in March 2012,
about four months after PMA filed its Notice of Arbitration, the government
of Ukraine initiated a challenge to Australia’s plain packaging law at the WTO.
It took the first step in WTO dispute settlement by asking for formal consulta-
tions with Australia. When consultations failed to resolve the dispute, Ukraine
followed up, in August 2012, with a request that the WTO Dispute Settlement
Body (DSB) establish a dispute settlement panel to hear its claims.2?

Following Ukraine’s lead, a few months later the Dominican Republic and
Honduras both requested the establishment of dispute settlement panels on
Australia’s plain packaging law (although as of this writing the DSB has not yet
established those panels).3? And, on 3 May 2013, Cuba requested consultations
with Australia on the same measure.3!

Not surprisingly, the allegations of WTO breaches by the Ukraine, the
Dominican Republic, Honduras, and Cuba are similar to the allegations in
PMA’s complaint. The interplay between the WTO proceedings and the BIT
proceeding is somewhat difficult to predict, because both proceedings are at
a relatively early stage, and the pace at which each will proceed is uncertain.
(Also, as noted above, the claimant in the BIT proceeding appears to have
modified its complaint as it relates to WTO obligations.) The most direct inter-
play would be a finding by a WTO panel (or the Appellate Body) that is picked
up by the BIT tribunal as the basis for a finding that Australia has breached
investment-related obligations, such as the commitment to accord fair and
equitable treatment to an investment of a Hong Kong investor or to “observe

29  Australia—Certain Measures Concerning Trademarks and Other Plain Packaging Require-
ments Applicable to Tobacco Products and Packaging, Request for Establishment of a Panel
by Ukraine, WT/DS434/11 (17 August 2012). On September 28, 2012, the WTO Dispute Set-
tlement Body established a panel, although as of this writing the members of the panel
have not yet been appointed.

30  Australia—Certain Measures Concerning Trademarks and Other Plain Packaging
Requirements Applicable to Tobacco Products and Packaging, Request for Establishment
of a Panel by Dominican Republic, WT/DS441/15 (12 Nov. 2012); Australia—Certain
Measures Concerning Trademarks and Other Plain Packaging Requirements Applicable to
Tobacco Products and Packaging, Request for Establishment of a Panel by Honduras, WT/
DS435/16 (17 Oct. 2012).

31 Australia—Certain Measures Concerning Trademarks and Other Plain Packaging Require-
ments Applicable to Tobacco Products and Packaging, Request for Consultations by Cuba,
WT/DS458/1 (7 May 2013).
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any obligation it may have entered into with regard to investments of investors
of [Hong Kong].”32

But even if such a direct link is not made in this instance, the Australia plain
packaging case illustrates yet another way in which State-State dispute settle-
ment could impact the resolution of disputes between investors and States. It
has become common for BITs to incorporate by reference obligations under
international law. That phenomenon, coupled with the proliferation of other
instruments of international law (including but not limited to the WTO agree-
ments) opens up the possibility of State-State arbitration in one forum leading
to an interpretation of international law that then becomes the basis for, or
otherwise informs, the resolution of disputes in an investor-State forum.

3 The State as Claimant: Back to the Future

This then leads to a third way in which we may start to see States (in addition
to the host State) playing a more important role in investment dispute settle-
ment. We already have mentioned the use of State-State arbitration under a
BIT as a way to facilitate investor-State arbitration (as in the hypothetical under
the UK-Belize BIT). But another possible use of State-State arbitration under a
BIT is to substitute for investor-State arbitration in circumstances where, even
though investor-State arbitration is available, it is a sub-optimal solution for
any number of different reasons including, for example, the widespread or sys-
temic nature of the State conduct being complained of.

At first blush, the idea of States pursuing claims against other States under
BITs might seem to defeat the very purpose of having investor-State arbitration
in BITs in the first place. But here it must be borne in mind that just because an
investor has the option to sue a host State in investment arbitration does not
mean the option will be attractive to the investor. Although the legal barriers
to suing States may not be as steep today as they were several decades ago, the
practical barriers are not insignificant. Especially for a company that hopes
to continue doing business in the territory of the State at issue and therefore
to maintain good relations with the local government, or for a company that
faces insurmountable obstacles in making an investment in the first place, an
investor-State case just may not be in the cards, even if the complaint is legiti-
mate and the harm real.

32 Agreement between the Government of Hong Kong and the Government of Australia for
the Promotion and Protection of Investments, Art. 2.2 (15 September 1993).
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Consider, for example, the situation of a company that is trying to estab-
lish itself in a new market but is confronted with hurdles ranging from owner-
ship restrictions (e.g., requirements to partner with a local entity), to licensing
delays, to conditions requiring use of locally produced goods and services. Any
one of these hurdles, or a combination of them, may make establishment of
the investment cost-prohibitive, if not impossible. A BIT may give the would-
be investor the opportunity to challenge the State’s conduct in arbitration over
breach of a national treatment obligation with respect to ‘pre-establishment,
as well as other obligations. But proving damages in this situation is likely to be
difficult. And, in any event, an award of monetary damages is not the investor’s
goal in this circumstance; getting into the market is. Moreover, depending on
the sector, it is quite possible that if one investor is facing these hurdles, oth-
ers are as well. In these circumstances, State-State arbitration is likely to be far
preferable to investor-State arbitration, especially if the prospective remedy is
removal of the regulatory barriers to entry.

Similarly, State-State arbitration may be an attractive alternative to investor-
State arbitration even for investors established in the host State where the con-
duct at issue is systemic rather than targeted at particular investors, where the
harm to particular investors is relatively small, or where fear of retaliation acts
as a deterrent to submitting claims to investor-State arbitration. For example,
allegations of systemic harm directed at Italian investors, coupled with rela-
tively low monetary damages (at least compared to the cost of seeking relief
through investor-State arbitration), appear to have led Italy to pursue State-to-
State dispute settlement with Cuba pursuant to the Italy-Cuba BIT in a pro-
ceeding begun in May 2003 and concluded in January 2008.33

It seems to us that the likelihood of such scenarios arising in the future
should increase according to the size of the commercial relationship between
two countries and the differences in their governments’ respective views about
the ways in which the State should relate to foreign investments. This is why,
although State-State dispute settlement under BITs has been extremely rare
until now, we anticipate more as larger economies with diverse views about
the role of government enter into investment treaties with one another. Here

33 République d'Ttalie v. République de Cuba, arbitrage ad’hoc, Sentence finale (15 January
2008), http://www.italaw.com/cases/580. Italy relied on Article 10 of the BIT, which pro-
vided that disputes between the two contracting parties relating to the interpretation or
application of the BIT that could not be settled diplomatically could be resolved through
ad hoc arbitration. See also Jarrod Hepburn & Luke Eric Peterson, Cuba Prevails in Rare
State-to-State Investment Treaty Arbitration Initiated by Italy on Behalf of Italian Nationals,
Inv. Arb. Rep. (4 July 2011), http://www.iareporter.com/articles/20110704_3.
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we have in mind a prospective U.S.-China BIT in particular, although that cer-
tainly is not the only treaty on the horizon that could give rise to the State-
State engagement we have in mind.

In sum, even in this golden age of investor-State arbitration, State-State inter-
action in the resolution of investment disputes remains relevant. As we have
seen, it may be even more relevant now given the diverse ways in which pro-
ceedings between two States can bear on the resolution of disputes between
an investor and a State. It behooves investors and their advisors, therefore, to
recognize that the path to resolution of a dispute with a host State may well be
a game of multidimensional chess, requiring the deployment of different kinds
of tools to achieve a satisfactory result.
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