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About a year ago, we published “A New Playbook for Global Securities 
Litigation and Regulation,” in which we detailed dramatic changes in the 
global securities regulatory and litigation arena driven by various factors, 
including not only the financial crisis of 2007-2008, but also changes in 
tolerance in the United States to litigation brought by foreign investors against 
public companies listed on non-US exchanges.

One year later, the regulatory environment continues to revamp with new 
rules being issued constantly in the United States to conform to the legislative 
mandates set forth in the Dodd-Frank Act. The United Kingdom and 
European Union also seek to reinforce previous global initiatives to reform 
and strengthen the Pan-European financial markets.

What is more ever-present, however, is the marked increase in global 
enforcement activities by regulators in the United Kingdom, Canada, and 
the European Union, which are attempts to give teeth to the global financial 
reforms each jurisdiction felt necessary to potentially prevent a “repeat” of the 
financial crisis. This article seeks to address the increase in global securities 
enforcement activity, and concludes that continued cooperation and 
coordination in enforcement activities will be required to seamlessly address 
the desire to strengthen global regulatory initiatives aimed at harmonizing 
and centralizing international securities regulation to create safer, more 
fundamentally sound financial markets for investors.

Global Enforcement Efforts outside the United States

The United Kingdom

Perhaps the most dramatic change in any country’s regulatory and 
enforcement scheme over the past twelve months is the United Kingdom’s 
decision to replace the Financial Services Authority (FSA) as the single 
financial services regulator with two successor bodies: the Prudential 
Regulation Authority (PRA) and the Financial Conduct Authority (FCA). This 
“split” becomes effective on April 1, 2013 and comes from the Financial 
Services Bill of 2012, which received royal assent on December 19, 2012.2
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major financial institutions, as reflected by the FSA’s 
confirmation that it will undertake a wide-scale review 
of sales of interest rate hedging products to small 
businesses.9

European Union Enforcement Activities  
and Initiatives

Enforcement activity in the European Union has taken 
a different track than in the United Kingdom, primarily 
because there is no “one” securities enforcement 
regulatory authority with the power to prosecute 
financial crimes across Europe. As Professor Eric 
C. Chaffee observed, the International Organization 
of Securities Commissions (IOSCO), formed in 
1983, “is unable to achieve the harmonization and 
centralization necessary to regulate the emerging 
global capital markets. The organization mainly 
serves a monitoring function, rather than providing a 
centralized force for regulation and enforcement.”10 
That enforcement authority is generally limited to the 
particular countries that have signed on as members 
of the IOSCO through Multilateral Memorandums of 
Understanding.11 However, many of these members 
do not have the wherewithal or ability to create an 
enforcement mechanism within their geographical 
boundaries. Nevertheless, IOSCO members (like 
the United States) regulate 95 percent of the world’s 
securities markets.12

Following the financial crisis, the European Securities 
and Markets Authority (ESMA) was established in 
2010 to continue the work carried out by a previous 
European regulatory body. The ESMA was given the 
power and authority to strengthen coordination among 
European supervisors and to enable ESMA to take 
action to ensure the consistent application of rules 
and facilitate coordinated decision-making. Those 
responsibilities are organized by ESMA through 
European Enforcers Coordination Sessions (EECS), 
a forum containing 37 European enforcers from 29 
countries, which coordinates enforcement activities 
that are, in sum, delegated to enforcement authorities 
within the member states.13 The EECS monitors and 
reviews financial statements published by issuers on 
regulated European securities markets in accordance 
with International Financial Reporting Standards 
(IFRS), and considers whether those financial 

While the PRA will focus on the day-to-day 
supervision of large banking institutions, insurers, 
and certain investment firms with significant risk on 
their balances sheets, the FCA will focus exclusively 
on consumer protection, market integrity, and 
conduct issues: regulating how and what services are 
provided to consumers, and ensuring such services 
are delivered to consumers so they can rely on the 
integrity of the markets. The remit of the two bodies 
will, however, overlap and many large financial 
institutions will be dual regulated. In an October 
2012 speech, Managing Director of the Conduct 
Business Unit of the FSA (soon to be FCA) Martin 
Wheatley noted, “Good wholesale conduct relies on 
effective policing of market abuse. People carrying out 
transactions in UK markets need to have confidence 
that they are operating on a level playing field with 
everyone else. Our approach to market conduct will 
reinforce the strong track record the FSA has built, 
where 20 criminal convictions for insider trading have 
been secured since 2009.”3

The FSA had an extraordinarily active year in 
2012, particularly with regard to alleged LIBOR 
manipulation. That activity continues in early 2013 
with the February 6, 2013 announcement of a total of 
$612 million of fines against RBS, including a £87.5 
million fine from the FSA related to the bank’s role in 
the LIBOR scandal.4 According to one recent report, 
“the 10 largest FSA fines of all time now include five 
2012 cases.”5 After RBS, the second and third largest 
FSA fines, which were assessed against UBS AG 
and Barclays Bank plc (at £160 million, and £59.5 
million, respectively) in 2012, also related to the 
LIBOR scandal.6 Going forward, it remains to be seen 
whether the new FCA will continue to pursue the more 
“high profile” cases against large banking institutions, 
or will aim its focus at the rest of the market where 
fines and penalties assessed have dropped.7

Initial indications of the FSA’s approach in 2013 are 
mixed. The FSA’s commitment to a strong individual 
deterrence program is reflected by the fact that six 
individuals are currently facing prosecution for alleged 
insider dealing and three more were recently arrested 
on suspicion of such offences.8 On the other hand, 
there remains a robust focus on the activities of 
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on inside information or engage in market abuse. 
Most notably, Austria, Bulgaria, Slovakia, the Czech 
Republic, Estonia, Finland, and Slovenia do not 
criminalize insider trading and/or market abuse.21 
While the impact of the reform is likely to be minimal 
in jurisdictions such as the United Kingdom, 
which already have robust regulatory frameworks, 
jurisdictions with less stringent legislation for 
deterring financial crime are likely to see significant 
improvements in the tools available to them to tackle 
insider trading and market abuse.

The enhanced regulatory framework has also been 
responsive to recent benchmark manipulation with 
respect to LIBOR and EURIBOR. The proposed 
reforms have, accordingly, been updated to impose 
civil sanctions for actual or attempted manipulation 
of benchmarks amounting to market manipulation. 
Benchmark manipulation will also constitute a criminal 
offense under the proposals’ expanded scope, which 
will impose sanctions on both those who carry out the 
manipulation or aid and abet those who do, as well as 
individuals engaging in its incitement.

Canadian Enforcement Activities

In our last “Playbook” article, we mentioned that 
Canada was considering consolidating its 13 
provincial securities regulators into one single 
regulatory enforcement agency at the federal level. 
While that initiative was later rejected by the Supreme 
Court of Canada, securities enforcement activity 
remains strong, though it is down in relative terms 
from past years. According to the 2011 report of the 
Canadian Securities Administrators (which comprises 
the ten Canadian provinces and the three territories), 
126 proceedings were commenced in 2011, down 
from 178 in 2010.22 $52 million in fines were assessed 
during 2011 - $41 million of which were in connection 
with illegal distributions.23 

The drop in securities enforcement activity appears 
to coincide with the decrease in securities class 
actions filed in Canada. According to NERA, in 2012 
only nine new securities class actions were filed in 
Canada, down from 15 in 2011.24 NERA notes that the 
decrease in securities class actions corresponds with 
a drop in both Chinese reverse merger class actions 

statements comply with IFRS and other reporting 
requirements, including any relevant national laws 
of the home country of the issuer.14 The IFRS are 
developed by the International Accounting Standards 
Board (IASB), with interpretative guidance provided 
by the IFRS Interpretations Committee.15

 Since 2011, ESMA, by and through the EECS, 
has been actively publicizing areas the EECS will 
focus on when reviewing the financial statements of 
European-listed entities. In 2011, not unexpectedly, 
the EECS was focused on publicly traded companies 
in the financial institution sector and how those 
companies portrayed their exposure to sovereign 
debt. The EECS issued two public statements in July 
and November 2011 that stressed both the need for 
transparency in reporting exposures consistent with 
the relevant IFRS and on a country-by-country basis.16 
In 2011, the EECS commenced 18 enforcement 
actions that required the issuance of revised financial 
statements, around 150 actions that required public 
corrective notes or other public announcements, and 
approximately 420 actions that required corrections in 
future financial statements.17 

In November 2012, ESMA issued further guidance 
regarding EECS’s areas of concentration. In addition 
to continued focus on disclosures related to sovereign 
debt exposures and the impairment of financial 
instruments tied to or related to the sovereign debt 
crisis, ESMA will also focus on the impairment of non-
financial assets, the measurement of discount rates 
used to measure post-employment benefit obligations, 
and disclosures related to contingent assets and 
contingent liabilities.18

Significantly, however, there is “a general impetus 
in the EU ... to move to a much more robust and 
ambitious market abuse regulatory framework.”19 
The general desire to institute an effective regulatory 
mechanism is embodied by the proposed Market 
Abuse Regulation (MAR) and updated Market Abuse 
Directive (MAD II), and both regulations are likely to 
become effective by the end of the year.20

Importantly, the proposals seek to address a 
concern that there are, at present, safe havens 
within the European Union for those who trade 
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years, the United States does not seem to be close to 
adopting the IFRS.32

Conclusion – So Where Does This  
All Lead?
Precipitated by the global credit crisis, and in large 
part by the international reach of Dodd-Frank, never 
before have the global financial markets been subject 
to such increased regulation as they face today. In 
large part, the benefits of such regulation have been 
mixed. Here in the United States, regulation of large 
financial institutions has dramatically increased, 
and will continue to do so as more and more of the 
mandates set forth by Dodd-Frank (like the Volcker 
Rule) become law (or the subject of continued rule-
making by the SEC).

In the United Kingdom, given the strong activity of 
the FSA in 2012, we think the FCA should be off to 
a running start, though the question remains where 
the emphasis of its enforcement activities will lie. 
Will it be weighted towards “headline” events such 
as continued enforcement of the UK Bribery Act and 
continued LIBOR investigations and prosecutions? 
Or will the FCA focus its efforts more on day-to-day 
“blocking and tackling” regulatory issues in its dealing 
with large global financial institutions, hedge funds, 
and private equity funds? 

As for the European Union, the challenge remains in 
translating the necessity to oversee and regulate large 
global firms with the sheer fact that such regulatory 
authority needs to be ultimately delegated to each 
individual member state of the European Union, each 
of which might have their own views as to how to 
regulate firms within their borders (or not to regulate 
due to budgetary constraints that might not allow 
them to proceed). The forthcoming implementation 
of the MAR and MAD II may, however, go some way 
to instituting much needed uniformity in addressing 
financial misconduct across the European Union. 

Despite the enormous progress that many 
jurisdictions have made to give teeth to necessary 
regulatory changes, enormous challenges remain. 
As noted by Professor Chafee in his article, given 
the SEC’s enormous head start in the regulatory 

and credit crisis class actions, which were large 
drivers of class actions filings since 2008.25

Enforcement Efforts — The United States 
Looking Outwards
So where does the United States factor into this 
global enforcement picture? From an “outward” 
reach perspective, the SEC undoubtedly continues 
to monitor SEC-regulated firms with headquarters 
overseas. Foreign firms registered with the SEC 
must generally comply with US securities laws and 
rules, including requirements that the registrant 
maintain certain books and records, and submit to 
examinations conducted by SEC staff.26 The SEC 
also has supervisory memorandums of understanding 
with various overseas counterparts (like the UK FSA 
and the Ontario Securities Commission27) that allow 
the SEC and its foreign counterparts equal access to 
information that will permit supervisory oversight over 
large global financial institutions, broker-dealers, and 
investment advisers.28 

Further, Section 929P(b) of the Dodd-Frank Act 
extends the jurisdictional reach of the anti-fraud 
provisions of US securities laws to securities 
transactions occurring outside the United States that 
involve only foreign investors, as well as conduct 
occurring outside the United States that has a 
foreseeable effect within the United States. It is 
important to note that this section of the Dodd-Frank 
Act is limited to actions brought by the SEC (and not 
private civil actions).29

The United States also has a “seat at the table” on 
the boards of many of the organizations mentioned 
above, including IOSCO, the Financial Stability 
Board30 and the IFRS Foundation Monitoring Board, 
the overseer of the IASB. The SEC also participates in 
the Council of Securities Regulators of the Americas 
(an organization composed of securities regulators 
in the Western Hemisphere) and the Organization for 
Economic Cooperation and Development.31 As noted 
above, however, the United States does not currently 
subscribe to the use of IFRS. Instead, it continues 
to follow generally accepted accounting principles 
established by the Financial Accounting Standards 
Board. Though this topic has been explored for 
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