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On May 9, 2022, a jury awarded Appian Corp. $2.036 billion in unjust
enrichment damages in its trade secrets case against Pegasystems Inc. and
individual defendant Youyong Zou. While the facts of this case are atypical
and the jury verdict remains vulnerable to appeal, this verdict highlights the
potential for large damages awards in trade secret cases.
We highlight the relevant facts of the case below:
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■

Appian and Pegasystems are both software companies that provide,
among other things, low-code development platforms allowing companies
to create apps quickly and easily using a graphical user interface.

■

On May 29, 2020, Appian filed a lawsuit in the Circuit Court of Fairfax
County, Virginia, alleging that from 2012 to 2014, Pegasystems hired
Zou, an employee of a government contractor using Appian’s software, to
provide Pegasystems with access to Appian’s software to allow
Pegasystems to better compete against Appian.
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■

According to Appian, Pegasystems specifically sought to hire someone with access to the Appian development
platform. However, Pegasystems did not want this person to work directly for Appian or be “loyal” to Appian.

■

Zou allegedly helped Pegasystems create dozens of video recordings of the Appian development platform.
These videos allegedly contained various Appian trade secrets, which Pegasystems employees utilized to
improve the Pegasystems development platform and train Pegasystems’ sales force. The recording and sharing
of Appian’s trade secret information allegedly violated Zou’s employer’s code of conduct and the employer’s
agreement with Appian.

■

Appian also alleged that Pegasystems employees later gained access to free Appian product trials under false
pretenses. These false pretenses included using false identities and false companies to sign up for Appian
product trials, as well as gaining access to Appian’s software using credentials provided to Pegasystems’
partners in India.

Appian brought claims for: (1) misappropriation of trade secrets under the Virginia Uniform Trade Secrets Act
against both Pegasystems and Zou; and (2) violation of the Virginia Computer Crimes Act against Pegasystems.
Depending on the jurisdiction, plaintiffs in trade secrets cases may be entitled to one of three measures of damages:
unjust enrichment, lost profits, or reasonable royalties. Unjust enrichment damages aim to compensate the plaintiff
for a benefit that the defendant unfairly obtained at the plaintiff’s expense. In this case, Appian argued that the
correct measure of its unjust enrichment damages was the amount of Pegasystems’ net profits attributable to the
platform improvements it made using Appian’s trade secrets. Appian’s expert valued this net profit at $3.032 billion.
Along similar lines, Appian’s expert valued Zou’s net profits from providing Pegasystems with Appian’s trade secrets
at $23,608. Appian also sought $1 in nominal damages from Pegasystems for breach of the Virginia Computer
Crimes Act.
After a seven-week trial, the jury found that Pegasystems willfully and maliciously misappropriated Appian’s trade
secrets and that Pegasystems violated the Virginia Computer Crimes Act. The jury awarded $2,036,860,045 against
Pegasystems for the misappropriation claim and $1 for the Virginia Computer Crimes Act claim. The jury awarded
only $5,000 against Zou, finding that while Zou misappropriated Appian’s trade secrets, his misappropriation was
not willful and malicious.
The jury’s finding that Pegasystems’ conduct was willful and malicious may entitle Appian to a further award of
attorneys’ fees. We will continue to monitor this case as it moves through the post-trial and appeals processes.
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