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Editor's Preface
Benjamin E Marks
Weil, Gotshal & Manges

I am pleased to serve as the editor and United States chapter author of this important 
survey work on the evolving state of the law around the world as affects the day-to-day 
operations of companies in the media and entertainment industries.

Markets for media and entertainment products around the world remain robust, with 
continued growth reported for recorded music, music publishing, audio-visual streaming, 
book publishing, and live concert industries. While live concerts and music festivals 
remain as popular than ever, and there remains a vibrant market for printed books, the 
transformation for other forms of entertainment to digital platforms is by now largely 
complete in major markets.

The media and entertainment industries, however, continue to face signiEcant challenges. 
We continue to see threats to press freedom by repressive government regimes and a rise 
in politically motivated violence directed at journalists. xven in a relatively media-friendly 
jurisdiction like the United States, we see increases in repressive efforts in some states 
to ban books, or at least restrict access to them through schools and public libraries, 
particularly when the content touches on themes of racial or social justice, sePuality, or 
racial or gender identity. qerhaps most conse(uentially, content creators and distributors 
must adapt to signiEcant advances in generative artiEcial intelligence A)IL models that 
are capable of delivering increasingly sophisticated tePt, images and video in response 
to simple prompts. The potential impact of these technological developments cannot 
be overstated on matters as varied as the value of intellectual property rights, rights of 
publicity, personal privacy interests, opportunities for political misinformation, and the 
future of the workforce in media and entertainment industries. 'egislative, regulatory and 
judicial bodies around the world are racing to adapt to a rapidly changing technological 
landscape but struggling with how best to do so.

This timely survey work provides important insights into the ongoing effects of the digital 
revolution and evolving Aand sometimes contrastingL responses to challenges both in 
applying ePisting intellectual property laws to digital distribution and generative )I and in 
developing legislative and regulatory responses that draw an appropriate balance between 
commercial interests and consumer protection needs. It should be understood to serve 
not as an encyclopaedic resource covering the broad and often compleP legal landscape 
affecting the media and entertainment industries, but rather as a current snapshot of 
developments and country trends that are likely to be of greatest interest to the practitioner.

xach of the contributors is a subject Eeld ePpert, and their efforts here are gratefully 
acknowledged.  xach has used their  best  judgement  as  to  the  topics  to  highlight, 
recognising that space constraints re(uired some selectivity. )s will be plain to the reader, 
aspects of this legal terrain, particularly those relating to the legal and regulatory treatment 
of digital commerce and generative )I, remain in YuP, with many open issues that call for 
future clariEcation.
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This work is designed to serve as a brief topical overview, not as the deEnitive or last word 
on the subject. /ou or your legal counsel should continue to serve that function.

Benjamin E Marks benjamin.marks0weil.com

Weil, Gotshal & Manges

Read more from this /rm on Lexology
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Introduction

This chapter addresses the fundamental legal protections for, and limits on, the media 
and entertainment industries in the United States under various sections. The 'Year in 
review' section provides a brief review of the most notable developments over the past 
year affecting regulation of the US media and entertainment industries. Under 'Legal and 
regulatory framework' we set out the legal and regulatory framework that governs those 
industries, including the interplay between state and federal laws. 'Free speech and media 
freedom' describes the robust protections in the United States for free speech and a 
free press. In the section on 'Intellectual property', we consider the predominant forms of 
intellectual property that both protect the creative output of the media and entertainment 
industries and limit what those industries can do with the creative output of others without 
Crst securing permission. 'Oompetition and consumer rights' addresses the regulatory 
framework for preserving competition and protecting consumers. 'Oontractual disputes' 
brie2y touches on the nature of contractual disputes most common to the US media and 
entertainment industries. In each of these sections, we highlight recent developments and 
legal trends of interest. The Cnal section, '0utlook and conclusions', provides an outlook 
for the year ahead.

Year in review

The year 5q5( marks another year of conse)uential developments for the impact of 
artiCcial intelligence -AI4 on the media and entertainment industries in the United States. 
While AI has been affecting media and entertainment in a variety of ways for years, 
the release of numerous, incredibly sophisticated generative AI models is signiCcantly 
disrupting how content across a variety of industries is created, distributed, and licensed. 
These technological advancements continue to spur signiCcant legislative and regulatory 
attention and new lawsuits by the holders of intellectual property rights in cases where 
their works were used without permission to train generative AI models.

Some developers of generative AI tools have committed to using thirdjparty copyrights 
only on a permissioned basis and are taking aggressive steps to prevent the use of their 
tools for 'deepfakes,' political misinformation, and other forms of malfeasance. 0thers 
have taken the positions that the use of copyrighted materials to train a generative 
AI model is defensible as a fair use of copyrighted materials, even though numerous 
reproductions are made during the training process, so long as the outputs of the model 
are not substantially similar to any particular input, and that they should not in any event 
be held responsible for any misuse by thirdjparty end users of the tools they provide. 
0thers yet are licensing content from some rightsholders while using content from other 
rightsholders without permission. While disputes over unlicensed uses are continuing to 
progress through the courts, there have been numerous highjproCle, publicly reported 
deals between content owners and AI model developers in 5q53 to permit and facilitate 
these types of training uses and, in at least some cases, to provide rights to display 
copyrighted content in outputs generated by the model. The US Oopyright 01ce continues 
to press forward with its mazor initiative to study generative AI, Crst launched in 5q5x, 
that generated more than Jq,qqq responses from affected businesses, industry groups, 
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copyright scholars and concerned citi9ens. The Oopyright 01ce has hosted numerous 
public listening sessions and enlisted a variety of e‘perts for working groups to aid in 
its evaluation and recommendations. The 01ce is releasing a report on generative AI in 
parts. The Crst part of the report, which dealt with digital replicas, was issued at the end 
of ’uly 5q53. The second part of the report, which addressed whether and under what 
circumstances the outputs of generative AI models are copyrightable, was released on 5[ 
’anuary 5q5(. The third part of the report addresses the use of copyrighted content to 
train generative AI models. A ]prejpublicationP version of this third part was released on [ 
May 5q5(. According to the Oopyright 01ce, ]:a8 Cnal version of ;art x will be published in 
the future without any substantive changes e‘pected in the analysis or conclusions,P[1] but 
there is not yet any available guidance on when stakeholders can e‘pect the Cnal version. 
;rior to the shutdown that commenced on J 0ctober 5q5(, Oongress had continued to 
hold hearings on generative AI and more are e‘pected after the shutdown ends as elected 
o1cials weigh up whether additional legislation is needed to regulate these developing 
technologies. And state legislatures around the country are active as well, particularly in 
attempting to address pernicious uses of deepfakes to mislead consumers, misinform 
voters or perpetrate se‘ual harassment.

There were also numerous other interesting developments. To name zust a fewV

J. in a departure from past precedent, the US Supreme Oourt evaluated a state statute 
re)uiring certain commercial websites publishing se‘ually e‘plicit content that is 
obzect to minors to verify that website visitors are JH or older under intermediate, 
rather than strict, scrutiny and found the statute constitutional under that lower 
standard–[2]

5. the US Supreme Oourt will decide this year on the degree to which an internet 
service providers -IS;s4 can be held liable for the infringing activities of users on 
their networks merely because it knew that people were using certain accounts to 
infringe and chose not to terminate access, without proof that the service provider 
took a1rmative steps to foster infringement or sought to promote it–[3]

x. courts have started to issue decisions on whether the unauthorised use of 
copyrighted content to develop AI tools is defensible as a ]fair useP, albeit with 
inconsistent outcomes–[4] and

3. authors and publishers have continued to face an onslaught of efforts to restrict 
access to certain books in schools and public libraries, particularly for books 
that touch on themes of racial and social zustice, se‘uality, and racial and gender 
identity,[5] but courts to date largely have recognised the signiCcant intrusion on free 
speech rights these censorial efforts entail.[6]

These developments and others are addressed in greater detail in the sections that follow.

Legal and regulatory framework

The legal and regulatory framework that governs the media and entertainment industries in 
the United States is a patchwork of protections arising from federal and state constitutions, 
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federal and state statutes, government agency oversight and evolving common law 
doctrines.

;erhaps the most distinguishing feature of US law in respect of media and entertainment 
is the robust protection of free speech afforded by the First Amendment to the US 
Oonstitution and by state constitution e)uivalents. Although US media are not immune to 
defamation, invasion of privacy and related claims, and there are some restrictions on their 
ability to gather and report news and information, they enzoy considerably more latitude 
than is afforded to their counterparts in most other parts of the world.

Another noteworthy feature of the legal and regulatory framework for the media in 
the United States is the mi‘ of state and federal government oversight. The media 
and entertainment industries are subzect to oversight under many statutes of general 
application, such as state and federal laws that protect consumers and competitive 
markets. In some instances, they are also subzect to narrower forms of regulation, 
such as oversight of broadcasters and other media and entertainment companies by 
the Federal Oommunications Oommission, which regulates interstate and international 
communications by radio,  television,  wire,  satellite  and cable.  There are manifold 
issuejspeciCc statutes that affect media and entertainment companies, ranging from the 
online collection of personally identiCable information about children to advertising of 
alcohol, tobacco and other products, to cite zust a few e‘amples. In some areas, such 
as copyright law, federal zurisdiction is e‘clusive and state regulation is prejempted. In 
others, such as rights of publicity, rights are provided only under state law, with no federal 
protection. And for many areas, such as antitrust and consumer protection, companies 
may be subzect to regulation and oversight at both the state and federal levels. Also worthy 
of note is the combination in the United States of statutory and common law. For e‘ample, 
US copyright law is a creature of federal statute -which codiCes certain common law 
doctrines such as fair use4, whereas the 'hot news' misappropriation doctrine is zudicially 
created and derived from general principles of e)uity.

This at times overlapping, patchwork approach sometimes leads to disputes over which 
legal regime governs a challenged entity's conduct. Tensions fre)uently arise in connection 
with the prejemptive reach of federal copyright law, which forecloses certain state law 
remedies if they overlap with federal copyright law and policy. Karying state regulation 
in certain areas can also create anomalous results for the media and entertainment 
industries, with activity clearly permissible in one zurisdiction e‘pressly forbidden in 
another. For e‘ample, rights of publicity, which limit the use of an individual's likeness for 
commercial purposes without permission, may survive postjmortem for Jqq years in one 
state and not survive postjmortem at all in another. This framework of regulation creates 
complications that are especially confounding in an increasingly interconnected digital 
world that blurs geographical borders and traditional lines of demarcation between the 
various sectors of the media and entertainment industries.

Free speech and media freedom

;rotected forms of e‘pression
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The First Amendment to the US Oonstitution provides strong -but not absolute4 protection 
to all  forms of speech. As a general matter,  'government has no power to restrict 
e‘pression because of its message, its ideas, its subzect matter, or its content'.[7] The 
few limited categorical e‘ceptions include obscenity, child pornography, defamation, fraud, 
incitement, true threats and speech integral to criminal conduct.[8] Although there may e‘ist 
some categories that should be unprotected that the US Supreme Oourt has yet to identify, 
the Oourt has rezected recent legislative efforts to add violent video games, depictions 
of animal cruelty, lying about military honours and virtual child pornography to the list of 
unprotected categories.[9]

False speech is protected unless it involves defamation, fraud or some other legally 
cognisable harm– falsity alone is not enough.[10] Nate speech is also protected, re2ecting 
the bedrock principle that the government 'may not prohibit the e‘pression of an idea 
simply because society Cnds the idea itself offensive or disagreeable'.[11] The First 
Amendment affords special protection to 'even hurtful speech' when it concerns a public 
issue to 'ensure that we do not sti2e public debate'.[12] The First Amendment also protects 
entities from compelled speech. Thus, government generally cannot force speakers to 
deliver a message with which they disagree,[13] and the First Amendment 'offers protection 
when an entity engaged in compiling and curating others' speech into an e‘pressive 
product of its own is directed to accommodate messages it would prefer to e‘clude'.[14]

In addition to rezecting new categories of unprotected speech, the US Supreme Oourt has 
recently made it more di1cult for the government to restrict protected speech. Although 
it has long been true that the First Amendment re)uires the highest level of zudicial 
scrutiny whenever the government regulates speech 'because of disagreement with the 
message it conveys',[15] the Oourt more recently held that any law that -either on its face 
or by design4 targets protected speech based on its communicative content is subzect 
to strict scrutiny review 'regardless of the government's benign motive, contentjneutral 
zustiCcation, or lack of animus towards the ideas contained in the regulated speech'.[16] 
In 5q5(, however, the Oourt applied only an intermediate level of scrutiny in upholding a 
Te‘as law re)uiring pornography websites to verify that visitors are JH years old or over[17]R 
departing from prior precedents cases like Ashcroft v. American Civil Liberties Union, which 
held unconstitutional a federal law imposing criminal penalties for the knowing posting 
of internet pornography without taking age veriCcation measures.[18] The Oourt held that 
intermediate scrutiny, rather than strict scrutiny, applied because the Te‘as lawPs burden 
on protected speech is ]only incidentalP to its regulation of activity not protected by the First 
Amendment.[19]

Lower courts have provided a zudicial bulwark against increasingly intensiCed efforts by 
local, state and more recently federal actors to restrict access in school libraries to books 
touching on themes of racial and social zustice, se‘uality, and racial and gender identity. For 
e‘ample, a 5q5x Florida law permitted parents to obzect to any material ]made available in a 
school or classroom libraryP containing content that ]depicts or describes se‘ual conduct', 
and re)uired schools to remove that material within Cve days of receiving the obzection.[20] 
A 5q5x Te‘as law re)uired booksellers to issue a recall for any ]se‘ually e‘plicitP materials 
that they sold to schools, and re)uired schools to remove ]se‘ually e‘plicitP materials 
from their libraries.[21] In 5q5(, ;resident Trump issued an e‘ecutive order calling for the 
elimination of federal funding for ]illegal and discriminatory treatment and indoctrination in 
7jJ5 schools, including based on gender ideology and discriminatory e)uity ideologyP.[22] 
Oourts have overwhelmingly struck down these laws as violating the First Amendment. 

Media and Entertainment Law | USA Explore on Lexology

https://www.lexology.com/indepth/media-and-entertainment-law/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Media+and+Entertainment+Law+-+Edition+7


 RETURN TO SUMMARY

In Penguin Random House LLC v. Gibson, the district court held that the Florida lawPs ban 
on material that ]describes se‘ual conductP was unconstitutionally overjbroad.[23] And in 
Book People, Inc v. Wong, the district court invalidated the Te‘as law on grounds that it both 
compelled speech and served as an unconstitutional prior restraint.[24] While a higher court 
has yet to weigh in on the issue, similar laws should continue to be held unconstitutional.

Oommercial speech, which includes commercial advertising, promises and solicitations, 
is unprotected if it is false or misleading, and it is otherwise subzect to regulation under 
intermediate scrutiny.[25] Nowever, in Sorrell v. IMS Health Inc,[26] the Supreme Oourt applied 
heightened scrutiny in striking down a Kermont law prohibiting the use of pharmacy 
records by pharmaceutical companies for marketing purposes on the ground that the law 
unconstitutionally discriminated based on the content of the speech and the identity of 
the speaker, rezecting the state's argument that such zudicial scrutiny was not warranted 
because the law was 'a mere commercial regulation'.[27] Media and entertainment products 
are not considered commercial speech merely because they are distributed or sold as part 
of forjproCt enterprises.[28] Accordingly, even provably false media reports are generally 
not actionable under consumer protection laws.[29]

Bewsgathering

;ublishers  have  no  special  immunity  from  the  application  of  general  laws,  and 
enforcement of these laws against the press 'is not subzect to stricter scrutiny than would 
be applied to enforcement against other persons or organisations'.[30] Generally applicable 
laws 'do not offend the First Amendment simply because their enforcement against the 
press has incidental effects on its ability to gather and report the news'.[31] For e‘ample, the 
press may not with impunity break and enter into an o1ce or dwelling to gather news, nor 
may the media disregard copyright laws when they publish material copyrighted by others 
or agree to restrain trade in violation of the antitrust laws. Nowever, a publisher cannot be 
held liable for the unlawful procuring of information by a source if the publisher was not 
involved in the illegal conduct and accessed the information lawfully and if the information 
is of public concern.[32]

Undercover reporting techni)ues have been the subzect of several lawsuits challenging 
the constitutionality of state 'agjgag' laws that criminalise the inCltration of agricultural 
production facilities to document illegal, unsanitary or inhumane conditions. In Animal 
Legal Defense Fund v. Wasden,[33] the court struck down the provisions of an Idaho statute 
prohibiting making a misrepresentation to access an agricultural production facility and 
unauthorised audio or video recording of the facility's operations on the ground that these 
were contentjbased restrictions of protected speech that were broader than necessary to 
protect the property owner's interests.

In private tort actions, the legitimate newsgathering purpose of secret recording often 
outweighs a plaintiff's asserted privacy interests. In Medical Laboratory Management 
Consultants v. American Broadcasting Companies, Inc.[34] for e‘ample, the court held that 
the secret taping of a conversation concerning the business operations of a medical 
laboratory did not implicate a reasonable e‘pectation of privacy because the information 
was 'at most, company conCdential' and did not involve private and personal affairs of 
the lab owner.[35] Any 'offensiveness of the alleged intrusion' was 'mitigated by the public 
interest in the news gathered'.[36] There are limits to this principle, however. ’ournalists 
do not have a 'license to intrude in an obzectively offensive manner into private places, 
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conversations or matters merely because the reporter thinks he or she may thereby Cnd 
something that will warrant publication or broadcast'.[37]

Freedom of access to government information

Access to federal government information is governed by the Freedom of Information Act,j
[38] which, inter alia, directs federal agencies to make records promptly available to any 
person on re)uest. The statute e‘empts from disclosure nine categories of documents, 
including classiCed information, trade secrets, privileged interjagency or intrajagency 
memoranda or letters, and law enforcement records or information if disclosure could 
reasonably be e‘pected to interfere with ongoing law enforcement proceedings.[39] States 
have their own freedom of information laws and processes for obtaining information about 
the workings of state government.[40]

;rotection of sources

’ournalists do not have a First Amendment or common law right to refuse to comply 
with a grand zury subpoena,[41] even if doing so re)uires the disclosure of conCdential 
sources.[42] Lower courts relying on the Supreme Oourt's decision in Branzburg v. Hayes 
have a1rmed contempt orders against prominent zournalists who refused to reveal their 
sources in criminal leak prosecutions.[43] Efforts to pass a federal shield law overturning 
these decisions have failed.

0utside the grand zury conte‘t, the federal circuit courts vary in the e‘tent to which they 
recognise a reporter's privilege for communications with sources. The Second Oircuit 
Oourt of Appeals, for e‘ample, has recognised a )ualiCed privilege for both conCdential 
and nonjconCdential information[44] and in both civil and criminal cases,[45] whereas the 
Fourth Oircuit has struck a different balance between newsgathering and law enforcement, 
recognising a )ualiCed privilege only in civil cases,[46] and the Seventh Oircuit has called 
into )uestion the e‘tension of the privilege to nonjconCdential sources.[47]

Although there is no federal shield law providing statutory protection to conCdential 
sources, most states have enacted shield laws. The Bew York Oivil Dights Law, Section 
6[jh, for instance, provides absolute protection for conCdential sources and )ualiCed 
protection for nonjconCdential sources. These laws vary from state to state in terms of 
the scope of protection they provide.

;rivate action against publication

;ublicationjbased causes of action available to private persons include defamation, 
invasion of privacy and intentional in2iction of emotional distress. Oompanies can sue 
media entities for defamation, trade libel, breach of a duty of conCdentiality, disclosure of 
trade secrets and tortious interference. These torts, when based on claimed falsehoods, 
are limited by the First Amendment to the Oonstitution, which has been interpreted 
to impose on public o1cial or public Cgure plaintiffs the re)uirement to prove that a 
statement was made with actual malice -i.e., with knowledge of its falsity or reckless 
disregard for its truth4.[48] In private Cgure cases, states are free to re)uire a lesser showing 
of fault 'so long as they do not impose liability without fault'.[49] To be actionable, a 
statement must be susceptible to being proved true or false or that false connotations 

Media and Entertainment Law | USA Explore on Lexology

https://www.lexology.com/indepth/media-and-entertainment-law/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Media+and+Entertainment+Law+-+Edition+7


 RETURN TO SUMMARY

were made with some level of fault,[50] and when a statement is of public concern, the 
plaintiff bears the burden of proving falsity.[51]

The US Supreme Oourt has declined to limit the foregoing First Amendment protections 
to the traditional institutional media -the boundaries of which, in any event, have become 
blurred with the advent of the internet4. Thus, the same First Amendment protections have 
been applied to individual speakers, including bloggers.[52]

The relief available in defamation actions generally is limited to compensatory damages. 
Nowever, although some courts 'adhere to the traditional rule that defamation alone will 
not zustify an inzunction against future speech',[53] others have upheld narrowly drawn 
permanent inzunctions against speciCed defamatory speech.[54] The trend in the courts 
and in legal scholarship is towards the view that such limited prior restraint inzunctions 
are constitutional,[55] but they remain disfavoured, particularly where there are clear public 
policy interests at stake. For e‘ample, an effort by former ;resident Trump's now deceased 
brother Dobert to enforce a 5qqJ conCdentiality agreement among Trump family members 
against his niece Mary to prevent her from publishing a book about the ;resident and her 
family failed on the grounds that the re)uested prior restraint would offend public policy 
and, in addition, would serve no purpose because the book had already been distributed.j
[56] A subse)uent decision conCrmed that money damages would instead be the 'proper 
remedy for harm springing from' breach of contract.[57]

Government action against publication

US courts are generally sceptical of government actions to punish the media based on 
the content of their publications. For e‘ample, when the White Nouse has revoked the 
press passes of zournalists based on assertedly disruptive behaviour, federal courts have 
enzoined those actions from being implemented on due process grounds.[58] In 5qJ[, 
multiple courts held that the First Amendment was violated when individuals were blocked 
from accessing o1cial government social media accounts, such as ;resident Trump's 
Twitter feed when he was still in o1ce, in a viewpoint discriminatory manner.[59] Bot every 
social media account operated by a public o1cial, however, is considered a government 
account. 01cials have some leeway to e‘clude people from 'uno1cial' accounts or 
accounts related to private activity, such as those created in connection with a political 
campaign.[60] A public o1cial's socialjmedia activity constitutes state action 'only if the 
o1cial -J4 possessed actual authority to speak on the State's behalf, and -54 purported to 
e‘ercise that authority when he spoke on social media.'[61] The appearance and function 
of the socialjmedia activity are relevant at the second step, but they cannot overcome a 
lack of state authority at the Crst.[62]

The government does not violate the First Amendment by enforcing secrecy agreements 
with government employees re)uiring prejpublication review and clearance of manuscripts 
to prevent disclosure of classiCed information.[63] Oourts, however, may be unwilling to 
restrain publication, limiting the relief available. In United States v. Bolton, for e‘ample, 
the court refused to enzoin publication of the former Bational Security Adviser ’ohn 
$olton's book about his service in the Crst Trump Administration because 5qq,qqq copies 
had already been shipped. Nowever, the government continued to seek disgorgement of 
$olton's proCts pursuant to the terms of the secrecy agreement before agreeing to dismiss 
the case with prezudice in 5q5J.
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AntijSLA;; statutes

To discourage the Cling of meritless lawsuits against defendants e‘ercising rights 
protected by the First Amendment and thereby reduce the chilling effect on protected 
speech that such lawsuits have, xH states and the ?istrict of Oolumbia have adopted 
'antijSLA;;' laws. These laws vary widely from state to state but generally offer a way to 
dismiss at least some forms of strategic lawsuits against public participation -SLA;;4 at 
the outset of the litigation. In some states, the antijSLA;; statute only protects defendants 
from cases arising out of statements made by the defendant in the course of petitioning 
the government or participating in governmental proceedings.[64] In other states, the laws 
broadly protect speech made in connection with an issue of public interest.[65] Forms 
of protection provided by such statutes may include -J4 additional procedural means to 
dismiss the case prior to the commencement of discovery– -54 a stay of discovery while 
an antijSLA;; motion is pending– -x4 a right of immediate interlocutory appeal from the 
denial of an antijSLA;; motion– and -34 fee shifting that permits successful defendants to 
recover reasonable attorneys' fees and costs.

Intellectual property

Oopyright and related rights

Oopyright in the United States is governed by the Oopyright Act of J[6@ -the Oopyright 
Act4.[66] The Oopyright Act, as amended, sets out eight nonje‘clusive categories of works 
of authorship that fall within its ambitV

J. literary works–

5. musical works–

x. dramatic works–

3. pantomimes and choreographic works–

(. pictorial, graphic and sculptural works–

@. motion pictures and other audiovisual works–

6. sounds recordings– and

H. architectural works.[67]

An author gains as many as si‘ e‘clusive rights in a given work immediately upon 
its creationV the rights of reproduction, distribution, public performance, public display, 
creation of derivative works and digital transmission.[68] Although the e‘clusive rights 
attach immediately, the US Supreme Oourt recently clariCed that a claimant can commence 
a copyright lawsuit only after the Oopyright 01ce issues a registration for the copyright 
-a generally ministerial, but not immediate, process4 or refuses registration– it does not 
su1ce that an application for registration is pending.[69] The federal courts have e‘clusive 
zurisdiction over copyright lawsuits, and lawsuits brought in state court that sound in 
copyright should be dismissed or removed to federal court.
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We address below four particularly noteworthy areas of copyright disputes in recent yearsV 
-J4 cases implicating the need to harmonise the statutory te‘t of the Oopyright Act with 
rapid technological advancements not contemplated at the time the Act was drafted– -54 
cases implicating the fair use doctrine, which provides an a1rmative defence to copyright 
infringement– -x4 cases implicating overjenforcement of copyrights in musical works– and 
-34 how the Oopyright Act's threejyear statute of limitations affects claims by plaintiffs who 
did not Crst discover the infringement until more than three years after it occurred.

Statutory interpretation in the face of new technologies

A dominant focus in relation to the development of US copyright law in recent years has 
been the harmonisation of the te‘t of the Oopyright Act -as well as zudicial application of 
doctrines such as fair use4 with rapid technological advancements. Accurately predicting 
outcomes in copyright cases involving digital commerce is often challenging, even for 
e‘perts in the Celd.

There is no shortage of cases illustrating the comple‘ity of applying a generally prejinternet 
age copyright statute to current commercial settings. Capitol Records, LLC v. ReDigi Inc-
[70] provides one noteworthy e‘ample. The district court there addressed whether the 
Crstjsale doctrine embodied in Section Jq[ of the Oopyright Act,[71] which allows the 
lawful owner of a copyrighted work to sell or otherwise dispose of it without obligation 
to the copyright owner, protected transactions enabled by an internet service that allowed 
users to sell legally ac)uired digital musical Cles to other subscribers R in the process 
relin)uishing possession of the seller's own digital music Cle.[72] ?istinguishing this 
practice from that of disposition of a tangible, physical O?, the district court answered 
in the negative, citing the technologically correct fact that such digital Cle transfers 
implicated not merely distributions of Cles but also the unauthorised creation of copies.[73] 
The court acknowledged the controversial nature of the issue -and, to some, the anomaly 
of distinguishing the transfer of a physical versus a digital copy of a sound recording where 
presumably only one copy remained following the digital transfer4, but it held that it was 
bound to follow the te‘t of the statute. The anomalous result was, the court concluded, a 
matter for Oongress, not the courts, to correct.[74] The decision was a1rmed on appeal.[75]

More recently,  a group of leading US book publishers sued the Internet Archive, a 
digital library, in connection with the widespread, systematic and unauthorised digital 
reproduction and distribution of a vast number of copyrighted works. In March 5q5q, as the 
covidjJ[ pandemic was starting to cause signiCcant disruption across the United States, 
the Internet Archive created what it referred to as the Bational Emergency Library.[76

-
] Although the Internet Archive shut down that aspect of its operations in ’une 5q5q after 
the lawsuit was Cled,[77] it continued to litigate whether its practice of 'controlled digital 
lending', pursuant to which it had distributed -without permission4 digital copies of works 
for timejlimited periods in a manner asserted to be e)uivalent to traditional library lending 
of physical copies, is infringing or defensible as a fair use under US copyright law. In 
5q53, the Second Oircuit Oourt of Appeals a1rmed that the practice was infringing and 
the Internet Archive had failed to establish fair use.[78]

Another e‘ample involves the doctrine of contributory liability. Oourts have long held 
that one may be held contributorily liable for anotherPs infringing activity. The seminal 
prejinternet case is Sony Corp of America v. Universal City Studios, Inc, in which the US 
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Supreme Oourt recognised that companies may be held liable on a theory of contributory 
infringement for selling devices that facilitate infringing activity, but liability may not be 
imputed on the basis of the productPs design if the product is ]capable of substantial 
noninfringing usesP.[79] In the internet conte‘t, in 5qq(, the US Supreme Oourt held in 
Metro-Goldwyn-Mayer Studios Inc v. Grokster, Ltd that the respondent was contributorily 
liable for infringement for distributing a Clejsharing service on which pirated copyrighted 
material was shared.[80] ?espite the software being capable of substantial lawful use, the 
Oourt held that the Sony rule does not apply where there is evidence of a clear intent to 
promote infringement.[81] At the same time, the Oourt declined to revisit Sony to clarify 
the e‘act point at which intent can be imputed ]when liability rests solely on distribution 
with knowledge that unlawful use will occurP.[82] Additional clariCcation may now Cnally 
be forthcoming. The Oourt granted certiorari in Cox Communications, Inc v. Sony Music 
Entertainment

84
 and will evaluate the Fourth Oircuit Oourt of AppealsP holding that an 

internet service provider -IS;4 is liable for contributory infringement when it is notiCed that 
users are engaging in infringing activity on its network and does not terminate those usersP 
access, even if the IS; does not take a1rmative steps to promote the infringement.[84] If 
the Oourt rules in favour of Sony Music, IS;s will face increased pressure to terminate 
large numbers of broadband subscriptions in order to avoid potential liability and the risk 
of e‘traordinarily high statutory damage awards.

Oourts also have reached different conclusions on whether the practice of embedding 
images from thirdjparty sites, rather than taking a licence to copy and display the image, 
violates the copyright holder's e‘clusive right of public display. The Binth Oircuit Oourt 
of Appeals has long held that, for purposes of copyright law, online content is publicly 
displayed by the entity that stores and serves the image, not by website operators that 
merely link to or embed that content. This 'server test' was adopted by the Binth Oircuit in 
Perfect 10 v. Amazon.com, Inc.[85] Addressing Google's practice of 'inline linking' of fulljsi9e 
copyrighted images hosted elsewhere on the internet, the court held that embedding 
such links did not constitute a public display within the meaning of the Oopyright Act, 
even when those images were viewable within the Google search interface. The court 
distinguished between making and storing copies, which could lead to liability, and merely 
providing hyperte‘t markup language -NTML4 instructions that directed the user's browser 
to a different website that stored and displayed the fulljsi9e image. Bumerous courts 
subse)uently followed the server test and, following years without contrary authority, the 
practice of embedding links without taking separate licences has become widespread.

The apparent consensus was disrupted by a federal court in Bew York -which is not 
obligated to follow precedent from the Binth Oircuit4 in Goldman v. Breitbart News 
Network, LLC.[86] The court there considered the liability of multiple news organisations 
for embedding into their websites links to a copyrighted photo of US football star Tom 
$rady on Twitter that had gone viral. The conduct challenged by the plaintiff did not involve 
any downloading, copying or storage of the photo on the part of the defendants. Instead, 
the defendants merely coded their websites to direct users' browsers to Twitter, where the 
content was hosted, to retrieve the image. The Goldman court e‘pressly disagreed with the 
Binth Oircuit's server test, Cnding that the defendants' embedding of the photo constituted 
a public display within the meaning of the Oopyright Act insofar as the defendants had 
taken active steps to allow the image to be shown. In what might be seen as a philosophical 
departure from the strict adherence to statutory te‘t re2ected in Capitol Records, LLC 
v. ReDigi, the Goldman court noted that 'mere technical distinctions invisible to the user 
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should not be the lynchpin on which copyright lies'.[87] Following the court's decision, most 
of the media defendants settled prior to trial, and the plaintiff voluntarily dismissed the 
case as to the remaining two defendants.

A second federal court in Bew York also declined to follow the Binth Oircuit's server 
test in ’uly 5q5J. Nicklen v. Sinclair Broadcast Group, Inc, like Goldman, involved a news 
media defendant embedding a link to copyrighted material that had been posted on social 
media.[88] The plaintiff, a Clmmaker, had posted a video of an emaciated polar bear in 
the Oanadian Arctic to his Instagram and Facebook pages. The video went viral and the 
defendant, Sinclair, published an article about the video going viral. The article contained an 
embedded link with NTML code that directed users to the video on Instagram or Facebook. 
Sinclair encouraged the court to follow the server test, but the court declined to do so, 
Cnding the test to be contrary to both the te‘t and the legislative history of the Oopyright 
Act by collapsing the display right into the reproduction right.

Federal courts in Oalifornia, however, have reached the opposite conclusion from the 
Goldman and Nicklen courts on whether embedded links violate the e‘clusive right of 
public display and continue to embrace the server test. In Hunley v. Instagram, LLC-
, the district court rezected the plaintiff's attempt to hold Instagram secondarily liable for 
copyright infringement for enabling thirdjparty websites to embed links to photographs 
posted by the plaintiff on her Instagram page.[89] The district court concluded it had to 
reach that decision because it -unlike the Bew York courts in Goldman and Nicklen4 was 
bound by the Binth Oircuit's decision in Perfect 10.[90] 0n appeal, the Binth Oircuit a1rmed 
both the lower court decision and its embrace of Perfect 10 and the server test. The 
appellate court declined to limit the holding of Perfect 10 to the factual conte‘t of search 
engines, and it rezected Nunley's contentions that the te‘t of the Oopyright Act and policy 
considerations warranted a different outcome in this setting.[91]

In other districts, results have been mi‘ed. For e‘ample, in Great Bowery v. Best Little 
Sites, a district court in Utah, which is in the Tenth Oircuit and not bound by the Binth 
Oircuit's decision in Hunley, declared that it found the server test unpersuasive and held 
that the defendants, by embedding links to photographs hosted on a thirdjparty server in 
an article they published on an internet website, had infringed the plaintiff's e‘clusive right 
of display.[92] In contrast, in Emmerich Newspapers, Incorporated v. Particle Media, Inc, a 
district court in Mississippi, which is in the Fifth Oircuit, acknowledged the Goldman and 
Great Bowery decisions, but was ]persuaded . . . that the server test is the more reasonable 
interpretation of the plain language of the statute.P[93] Given the split between lower courts 
around the country on an important issue affecting a common practice by media entities, 
more zurisprudence on this issue is sure to come.

Fair use

The function of US copyright law, as grounded in the Oonstitution, is to 'promote the 
progress of science and useful arts'.[94] Accomplishing this obzective entails striking the 
proper balance between providing incentives to the creation of works of authorship while 
not unduly hampering productive uses of copyrighted materials that beneCt society. The 
fair use doctrine, codiCed in Section Jq6 of the Oopyright Act,[95] serves this balancing 
function. Oourts evaluate fair use on a casejbyjcase basis by assessing the four factors 
identiCed in Section Jq6 -and sometimes others, notably bad faith4V -J4 the purpose 
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and character of the use– -54 the nature of the copyrighted work– -x4 the amount and 
substantiality of the portion used in relation to the copyrighted work as a whole– and -34 the 
effect of the use on the potential market for or value of the copyrighted work. Application 
of the fair use doctrine to particular facts has always been challenging and somewhat 
unpredictable, and the advent of the digital age has complicated the task, as the following 
e‘amples demonstrate.

In the Google Books litigation, authors and publishers challenged Google's bold initiative 
of digitally copying, without permission of rights holders, the full te‘ts of tens of millions 
of books for the purpose of enhancing a publicly available search engine that enables 
an internet user to identify books containing searchedjfor terms.[96] Google provides the 
user with snippets of actual te‘t from books containing these terms. Even though Google 
could have sought, and generally would have been granted, a licence to reproduce and 
display te‘t from such works in that manner, the reviewing courts found Google's practice 
to be a nonjinfringing fair use. Google's search function was held to be 'a transformative 
use, which augments public knowledge by making available information about ;laintiffs' 
book without providing the public with a substantial substitute for matter protected by the 
;laintiffs' copyright interests in the original works or derivatives of them'.[97]

Fox News Network LLC v. TVEyes, Inc involved the application of the fair use doctrine to 
the activities of an internet media company that, without the copyright holders' consent, 
recorded the content of numerous broadcast and cable radio and television channels into 
a database that subscribers could access to view, archive, download and share with others 
clips of up to Jq minutes in length.[98] Although TKEyes' search functionality was held by 
the courts to be a fair use, the appellate court found that those aspects of the service 
enabling subscribers to watch, archive, download and email to others portions of the 
videos recorded e‘ceeded fair use limits. The court found these offerings to be 'somewhat 
transformative' -i.e., to fulCl a role distinct from that served by the original content4 but 
to be 'radically dissimilar' to the Google $ooks service insofar as the use of the plaintiff 
broadcast network's content was far more e‘tensive and risked impairment of a 'plausibly 
e‘ploitable market :by the copyright owner8 for such access to televised content'.[99]

The United States Supreme Oourt has taken up copyright fair use cases twice in recent 
years although, given the factjspeciCc, casejbyjcase nature of the in)uiry, it is not clear the 
Oourt has brought meaningfully more clarity to the metes and bounds of the defence. In 
5q5J, in Google, LLC v. Oracle America, Inc, the Oourt addressed an infringement action 
brought by 0racle against Google arising out of Google's use of parts of 0racle's ’ava 
programming code in its Android operating system.[100] Google copied roughly JJ,(qq 
lines of prewritten code for performing various standard functions from a ’ava application 
programming interface -A;I4. The Federal Oircuit had ruled in 0racle's favour,[101] but the 
Supreme Oourt reversed, holding that Google's use of the ’ava A;I was protected as a 
transformative fair use. The Oourt found that the purpose and effect of Google's copying 
were to foster the creation of new products, 'consistent with that creative progress that is 
the basic constitutional obzective of copyright itself'.[102] Though declining to rule directly 
on the )uestion of A;I copyrightability, the Oourt found that the ’ava code was largely 
functional rather than e‘pressive, with its value generated primarily by programmers using 
it 'to work in a new and transformative program'.[103]

The Supreme Oourt returned to the )uestion of fair use in 5q5x in a very different conte‘t 
to resolve a dispute between the photographer Lynn Goldsmith and the Andy Warhol 
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Foundation for Kisual Arts arising out of the famed artist's use of her photograph of 
the singer ;rince as a reference for a series of pop art prints. The district court found 
for the Warhol Foundation on fair use grounds, Cnding that Warhol's silkscreen prints 
'transformed ;rince from a vulnerable, uncomfortable person' as seen in the original 
photograph 'to an iconic largerjthanjlife Cgure' by changing the original black and white 
image into highly colourful representations.[104] Nowever, on appeal, the Second Oircuit 
reversed, instead Cnding that Warhol's work retained 'essential elements' of the original 
photograph.[105] That court articulated a higher standard for derivative artistic works to 
)ualify as transformative, holding that the bare assertion of a 'higher or different artistic 
use' was insu1cient to render a work transformative.[106] It found that all four statutory fair 
use factors favoured Goldsmith. The Supreme Oourt granted certiorari and addressed the 
singular issue of whether the Crst factor R the purpose and character of the use R weighed 
in favour of fair use.[107] The Oourt carefully circumscribed its opinion to the speciCc use 
challengedV the Warhol Foundation's licensing of one of the prints derived from Goldsmith's 
photograph for the cover of a special edition maga9ine commemorating ;rince shortly 
after his untimely passing. The Oourt found Warhol's artistic transformation of the original 
photograph insu1cient to establish fair use in that conte‘t, holding that ':a8s portraits of 
;rince used to depict ;rince in maga9ine stories about ;rince, the original photograph and 
AWF's copying use of it share substantially the same purpose.'[108] The Oourt also observed 
that the use 'copying use' in )uestion was of a commercial nature. Accordingly, ':e8ven 
thought 0range ;rince :Warhol's work8 adds new e‘pression to Goldsmith's photograph . 
. . in the conte‘t of the challenged use, the Crst fair use factor still favors Goldsmith.'[109] 
As noted above, lower courts have struggled with how to apply the Warhol ruing to other 
factual conte‘ts.[110]

A key issue working its way through lower courts across a wide variety of cases is whether 
the unauthorised use of copyrighted materials to train and reCne generative AI models 
is infringing or defensible as a fair use, and the limited decisions to date are far from 
uniform. In Thompson Reuters Enterprise Centre GMBH v. Ross Intelligence Inc, the district 
court held that the defendantPs appropriation of the plaintiffPs copyrighted headnotes as 
training data for an AIjpowered legal research platform was not a fair use.[111] While not, 
strictly speaking, a generative AI case, the appeal in Thomson Reuters is being closely 
watched by industry stakeholders as it is e‘pected to result in the Crst substantive circuit 
court ruling on fair use in the AI training conte‘t. In Bartz v. Anthropic PBC, a copyright 
class action concerning the unauthorised use of books to train large language models 
-LLMs4, the district court held that the defendantPs copying of works to train LLMs was 
a transformative fair use but, in the same opinion, held that the defendantPs retention of 
pirated digital copies it had obtained for training purposes in a central library was not fair 
use.[112] The second holding e‘posed to the defendant to a potentially staggering statutory 
damages award and led to a settlement worth up to USOJ.( billion, the largest settlement 
in the history of US copyright litigation.[113] A third case grappling with whether training 
use is a fair use resulted in yet another approach to the issue. In Kadrey v. Meta Platforms, 
Inc, another copyright class action involving the use of written materials to train LLMs, the 
district court concluded that in most cases training uses would not be defensible as fair 
uses, but because the plaintiffs had made the wrong arguments in support of their claims 
and not adduced su1cient evidence, the defendant was entitled to summary zudgment on 
the record before the court.[114] To be sure, more decisions on this hotly contested issue 
will follow in the months and years to come.
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0verjenforcement of music copyrights by zuries

Decent zury trials involving the copyrights of musical works re2ects what critics argue 
is overprotection by zuries of copyrights in musical works in infringement disputes. In 
Williams v. Gaye, the zury determined that Dobin Thicke's hit song Blurred Lines infringed 
Marvin Gaye's Got to Give it Up, and the district court denied the defendants' motion for 
zudgment as a matter of law.[115] Thicke acknowledged that he was in2uenced by Gaye's 
work and that he had aimed to create a song with a similar sound but that the compositions 
have entirely different structures and their harmonies share no chords. Although the Binth 
Oircuit Oourt of Appeals upheld the zudgment given the highly deferential standard on 
appeal from a zury determination -the Cnding must be against the clear weight of the 
evidence4 and on narrow grounds, the dissenting zudge identiCed a lack of su1cient 
similarity between protectable elements of the two songs.[116] She e‘plained that although 
the songs share the same 'groove', a groove is zust an idea and not a protectable element 
under US copyright law.[117]

In Gray v. Perry, the zury's verdict that 7aty ;erry's hit song Dark Horse infringed the plaintiffs' 
song Joyful Noise did not survive the court's review.[118] The trial court vacated the zury's 
verdict on the grounds that the eightjnote ostinato in Joyful Noise was not original enough 
to be copyrightable and that, in any event, Dark Horse was not substantially similar as a 
matter of law.[119] The Binth Oircuit a1rmed on appeal.[120]

US copyright e‘perts generally agree that the zury verdicts in Perry and Gaye appear to have 
relied on superCcial similarities between the works and that they re2ect the zury's lack of 
the re)uisite musical knowledge to differentiate between protected original elements of 
musical works and the unprotected chords, scales and other elements that are necessary 
building blocks to compositions. These cases demonstrate the crucial role that trial courts 
play in assessing, on postjtrial motions, whether the zury's verdict in music infringement 
cases is legally and factually supportable.

As Gaye illustrates, artists are in2uenced by the works of their peers or predecessors to 
make works with a similar feel. Such creative endeavours should be encouraged rather 
than sti2ed. Oases like Gaye, however, are likely to encourage lawsuits by songwriters 
against popular artists in the hopes of obtaining similar victories or lucrative settlements 
from defendants who opt to avoid the uncertainty of a zury trial. The Supreme Oourt's 
holding in Petrella v. Metro-Goldwyn-Mayer, Inc[121] that laches is not available as a defence 
in copyright infringement actions opened the door to such claims against the owners of 
songs released many years earlier that remain popular and proCtable.

A notable case in this vein, which was recently conclusively resolved in favour of the 
defendants, is Skidmore v. Zeppelin.[122] In Skidmore, the full Binth Oircuit Oourt of Appeals 
vacated a prior panel decision and reinstated the district court's zudgment, following a zury 
verdict, that the legendary rock anthem Stairway to Heaven was not substantially similar 
to, and thus did not infringe, Taurus, an obscure unpublished instrumental composition, 
notwithstanding that Stairway to Heaven composer ’immy ;age acknowledged that he 
owned a recording of Taurus. In so ruling, the appellate court resolved an issue left open 
in Gaye and held that, under the J[q[ Oopyright Act -which applied because Taurus was 
published prior to J ’anuary J[6H4, the plaintiff's copyright was circumscribed by the sheet 
music deposited with the Oopyright 01ce and did not e‘tend to the recorded version of 
Taurus.[123] -This issue does not e‘ist for postjJ[65 sound recordings registered under the 
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J[6@ Oopyright Act.4 The Oourt also overruled its own precedent recognising the inverse 
ratio rule, under which a lower standard of substantial similarity applies where a high 
degree of access to a plaintiff's work is shown. Agreeing with the mazority of circuits that 
have addressed the issue, the Oourt pointed out that in addition to its lack of clarity, the 
inverse ratio rule unfairly favours the most popular accessible works, and it stated that 
access 'does not obviate the re)uirement that the plaintiff must demonstrate that the 
defendant actually copied the work'.[124] Accordingly, the Oourt held that the trial court did 
not err in declining to instruct the zury as to the inverse ratio rule.

Even more recently, pop singer Ed Sheeran has been accused of plagiarising portions of 
the melody, harmony and rhythm from Marvin Gaye's J[6x hit song Let's Get It On in his 
song Thinking Out Loud. The district court denied Sheeran's motion for summary zudgment, 
Cnding that )uestions of fact on the substantial similarity between the two songs 
remained for a zury and citing disagreements between the parties' e‘pert musicologists.j
[125] Dezecting Sheeran's argument that the combination of two unprotectable elements 
is not su1ciently numerous or original to constitute an original work, the court observed 
that there is 'no brightjline rule' for such )uestions.[126] At trial, Sheeran persuaded the zury 
that the similar elements between Thinking Out Loud and Let's Get It On were common 
to do9ens, if not hundreds, of other songs and not re2ective of unlawful copying of 
protectable elements of Gaye's work. Sheeran has been outspoken in criticising the trend of 
'way too common' copyright lawsuits against mainstream musicians as 'really damaging to 
the songwriting industry', given the limited notes and chords commonly used in pop music 
and the tens of thousands of new songs released every day.[127] While he was successful 
at trial, other artists may be less willing to take the risk of an unfavourable zury decision 
and more willing to settle a nonjmeritorious claim.

Application of the 'discovery rule' and availability of damages for infringing acts occurring 
more than three years prior to suit

;ursuant to the statute of limitations in Section (q6-b4 of the Oopyright Act, a plaintiff in 
a civil copyright infringement action must bring suit within three years after the claims 
accrue.[128] In Petrella v. Metro-Goldwyn-Mayer, Inc, the US Supreme Oourt held that the 
e)uitable defence of laches does not apply to claims seeking relief solely for conduct 
that occurred within the limitations period. The Oourt reasoned that, in Section (q6-b4, 
Oongress barred relief for conduct occurring prior to the limitations period, and courts 
are not free to substitute their own zudgment for Oongress's zudgment on the timeliness 
of suit.[129] When an infringing act occurs within the limitations period, the application of 
Petrella is straightforwardV laches do not apply, and there is no timejrelated bar to the 
recovery of damages. When an infringing act occurs prior to the limitations period, and 
the plaintiff was aware, or reasonably should have been aware, of the infringement prior to 
the limitations period, the application of Section (q6-b4 is also straightforwardV the claim 
is barred. $ut what happens when infringing acts occur before the limitations period but 
the plaintiff does not discover those acts until laterP

Most circuits, including every circuit to consider the )uestion, apply the 'discovery rule' to 
determine when a claim for infringement accrues, such that the Oopyright Act's statute of 
limitations does not begin to run until the plaintiff becomes aware, or reasonably should 
have been aware, of the infringement.[130] The US Supreme Oourt, however, has repeatedly 
declined to address the issue and, in other conte‘ts, has declined to recognise unwritten 

Media and Entertainment Law | USA Explore on Lexology

https://www.lexology.com/indepth/media-and-entertainment-law/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Media+and+Entertainment+Law+-+Edition+7


 RETURN TO SUMMARY

e‘ceptions to the plain language of statutes of limitation.[131] Moreover, even where lower 
courts agreed that the discovery rule applied, a dispute emerged as to whether the statute 
of limitations affects the period for which damages are available. In 5q5q, in Sohm v. 
Scholastic Inc, the Second Oircuit held that, even though the plaintiff Crst learnt of infringing 
acts during the limitations period, and thus his claims were not timejbarred, he could not 
recover damages for acts occurring more than three years prior to the commencement of 
suit.[132] In 5q5x, the Binth Oircuit reached a different conclusion. In Starz Entertainment, 
LLC v. MGM Domestic Television Distribution, LLC, the Binth Oircuit held that, as long 
as a plaintiff brings suit within three years of discovering infringing acts, it may seek 
damages regardless of when those acts occurred.[133] Lower courts in other circuits also 
had reached different conclusions on whether damages are available for infringing acts 
occurring more than three years prior to the Cling of the complaint.[134] In 5q53, however, 
the US Supreme Oourt resolved the damages period issue. Assuming without deciding that 
a copyright claim is timely if brought within three years of when the plaintiff discovered the 
infringement, the Oourt held that a copyright plaintiff can recover damages for any timely 
copyright claim, no matter when the infringement occurred, rezecting the argument that 
damages should be limited to the threejyear period prior to the Cling of the suit.[135]

;ersonality rights

In the United States, the right of publicity protects against the misappropriation of an 
individual's name, image, likeness, voice or some other indicia of identity for a commercial 
purpose without permission. There is no federal statute governing the right of publicity, but 
over half of US states have recognised such a right in some form. State laws sometimes 
contain e‘press 'newsworthiness' e‘ceptions, but even in the absence of such provisions, 
courts must consider whether a defendant's free speech rights under the First Amendment 
outweigh a plaintiff's right of publicity.[136] State laws vary in terms of the number of years 
for which publicity rights are recognised postjmortem, ranging from 9ero -e.g., Wisconsin4 
to Jqq -e.g., Indiana4.[137] Demedies also vary by state but typically include inzunctive relief, 
damages -including statutory damages4 and attorneys' fees.

A recent focus of publicity rights litigation has involved video game characters. For 
e‘ample, in 5qJq, three retired Bational Football League -BFL4 players Cled a class action 
lawsuit against Electronic Arts -EA4 alleging that EA, without authorisation, used retired 
players' likenesses in creating 'historical teams' containing the players' positions, years 
in the BFL, appro‘imate height and weight, and relative skill levels in different aspects of 
the game. EA asserted that its use of players' likenesses was entitled to First Amendment 
protection, but the district court and Binth Oircuit Oourt of Appeals disagreed.[138] The Binth 
Oircuit Oourt of Appeals held that EA did not establish that its use of the likeness was 
permissible because ':n8either the individual players' likenesses nor the graphics and other 
background content :were8 transformed'.[139] Kideo game manufacturers have defeated 
claims, however, where the characters were not su1ciently recognisable as the plaintiff.j
[140] More recently, a series of plaintiffs, including Alfonso Dibeiro from the Fresh Prince 
of Bel-Air television programme, rapper 5 Milly, Instagram and YouTube star $ackpack 
7id, and former college basketball players sued Epic Games alleging that various of their 
rights were infringed as a result of characters in Epic's video game Fortnite performing 
dances popularised by and associated with those performers. In Brantley v. Epic Games, 
Inc,[141] the court held that the publicity rights claims -and others4 asserted by two former 
University of Maryland basketball players against Epic arising out of alleged usurpation 

Media and Entertainment Law | USA Explore on Lexology

https://www.lexology.com/indepth/media-and-entertainment-law/usa?utm_source=TLR&utm_medium=pdf&utm_campaign=Media+and+Entertainment+Law+-+Edition+7


 RETURN TO SUMMARY

of their 'Dunning Man' dance move were prejempted by the Oopyright Act. For su1ciently 
original choreography that is copied in connection with a video game, however, relief under 
the Oopyright Act may be available.[142]

Dights of publicity also have been an issue in cases involving generative AI technology. 
Some generative AI video models, such as 0penAIPs Sora 5 tool, can generate e‘tremely 
realistic videos in a matter of seconds. After an outcry from top Nollywood Cgures 
regarding the toolPs generation of videos of copyrighted characters and celebrities, 0penAI 
changed its policy so that real people and characters must opt in before their likenesses 
can be used. Similar concern over the use of AI technology to generate ]deepfakeP 
pornographic images of real people has led to the passage of a federal law criminalising 
the publication of real and AIjgenerated nonjconsensual intimate imagery.[143]

Unfair business practices

Many states have recognised the tort of hot news misappropriation in media disputes, 
although litigated outcomes in cases of this kind are rare. Not news misappropriation 
arises when a publisher invests signiCcant time and resources in gathering facts and 
data and, after publication, another outlet 'free rides' off the original producer's work 
and promptly disseminates the same information to its own customers without incurring 
the costs associated with gathering it. First recognised by the US Supreme Oourt in 
International News Service v. Associated Press,[144] the hot news misappropriation tort 
has provided important protection to newspapers, wire services and other publishers of 
timejsensitive information. Efforts to apply the doctrine outside the conte‘t of traditional 
news publishing have been less successful in recent years.[145]

Competition and consumer rights

Oompetition and consumer protection in the United States are protected through a 
combination of overlapping state and federal laws. The three principal federal laws 
that protect competition are the Sherman Act, the Olayton Act and the Federal Trade 
Oommission Act -the FTO Act4. States have their own counterparts to the federal antitrust 
laws– those laws generally prohibit the same types of conduct but focus on conduct that 
occurs solely within a state's own borders. Oollectively, these state and federal laws are 
intended to keep US markets open, free and competitive.[146]

The Sherman Act outlaws all contracts, combinations and conspiracies that unreasonably 
restrain interstate and foreign trade. This includes, among other things, agreements among 
competitors to C‘ prices, rig bids and allocate customers or territories. The Sherman Act 
also makes it a crime to monopolise any part of interstate commerce. The Olayton Act 
prohibits mergers and ac)uisitions that may substantially lessen competition, and the 
federal government has the ability to challenge those mergers that it believes are likely 
to result in higher prices for consumers or present other harms to consumer welfare. The 
Olayton Act also prohibits certain forms of price discrimination. The FTO Act prohibits 
unfair methods of competition in interstate commerce and authorises the Federal Trade 
Oommission -FTO4 to police violations of the Act.
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There are also a variety of state and federal laws that protect consumers against other 
unfair trade practices. Section (-a4 of the FTO Act declares that 'unfair or deceptive acts or 
practices in or affecting commerce' are unlawful and, in addition to its general enforcement 
authority under Section (, the FTO also has enforcement authority under a variety of 
speciCc consumer protection statutes that cover topics such as unsolicited telephone 
marketing, children's online privacy, and credit and lending practices. As with the federal 
antitrust laws, the FTO Act has state law counterparts that prohibit unfair and deceptive 
acts and practices and are enforced by state attorneys general. There are also some 
privacy laws that provide for private rights of action, and industry selfjregulation efforts 
are part of the regulatory framework as well.

The federal government has been particularly active over the past decade in rejevaluating 
the proper role for federal oversight to ensure competition affecting the media and 
entertainment industries. First, the FTO convened a widejranging series of public hearings 
in 5qJH and 5qJ[ to consider competition and consumer protection law in the twentyjCrst 
century, and the FTO issued its staff's recommendations and report on the hearings 
in 0ctober 5q5q.[147] The multijpart, multijday hearings addressed whether broadjbased 
changes in the economy, evolving business practices, new technologies and international 
developments re)uire adzustments to competition and consumer protection enforcement 
law, enforcement priorities and policy. Although the hearings were by no means limited 
to issues affecting media and entertainment companies, their focus on the economic 
changes in the era of big tech and big data are on Apple, Facebook and Google, and on 
how media and entertainment products are distributed and consumed.

Second, in the wake of those hearings, in ’une 5qJ[, the US ?epartment of ’ustice 
announced new antitrust investigations of Apple and Google, and the FTO announced 
new in)uiries into Facebook and Ama9on. 0n 5[ ’uly 5q5q, the chief e‘ecutive o1cers 
of Apple, Ama9on, Facebook and Google testiCed at a virtual hearing before the antitrust 
subcommittee of the Nouse ’udiciary Oommittee, which subse)uently issued a report 
proposing sweeping changes to US antitrust law. These entities also have drawn recent 
scrutiny from state attorneys general. 0n 5q 0ctober 5q5q, the ?epartment of ’ustice, 
zoined by JJ states, sued Google, alleging that Google was unlawfully maintaining 
monopolies in the markets for general search services, search advertising and general 
search te‘t advertising.[148] A group of x( states, along with Guam, ;uerto Dico, and the 
?istrict of Oolumbia, Cled a nearly identical suit at that time. $oth suits were tried before 
a federal zudge in the fall of 5q5x and the decision is pending. More recently, on 53 
’anuary 5q53, the ?epartment of ’ustice, zoined by eight states, Cled another civil antitrust 
suit against Google, this time for monopolising multiple digital advertising technology 
products. In its complaint, the ?epartment of ’ustice alleged that Google's antijcompetitive 
conduct has included ac)uiring competitors, forcing adoption of Google's tools, distorting 
advertising auction competition, and manipulating auction mechanics.[149] Following a 
J(jday trial in September 5q53, the court held that Google had violated the Sherman Act 
by wilfully ac)uiring and maintaining monopoly power in the openjweb display publisher 
ad server market and the openjweb display ad e‘change market and by tying its publisher 
ad server and ad e‘change.[150]

Third, the ?epartment of ’ustice undertook a sweeping review of the antitrust consent 
decrees that govern the practices of ASOA; and $MI, the two largest music performance 
rights organisations in the United States.[151] This review was zust the most recent in a 
series of periodic reviews of those decrees over the past 6( years. This latest review 
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started in 5qJ[, garnered nearly [qq sets of public comments from interested parties 
and included a twojday public workshop in late ’uly 5q5q. 0n J( ’anuary 5q5J, on the 
eve of a change in presidential administration, the outgoing Assistant Attorney General 
for the Antitrust ?ivision, Makan ?elrahim, issued a statement closing the review without 
recommending any changes to the decrees.[152] In his remarks, Mr ?elrahim recognised 
that any change in the regulatory framework governing ASOA; and $MI could have 
signiCcant effects on the music licensing marketplace, given the historical and ongoing 
dominance of those two organisations in the United States, and he acknowledged the 
wide variety of perspectives on whether the decrees should be modiCed and, if so, how. To 
ensure that the decrees continue to achieve their obzective of protecting competition and 
remaining current with developments in the marketplace, he recommended further reviews 
of the decrees every Cve years.

Fourth, both the ?epartment of ’ustice and the FTO have been active in oversight of merger 
activity in the media and entertainment industries. For e‘ample, the ?epartment of ’ustice 
challenged ;enguin Dandom Nouse's planned ac)uisition of Simon & Schuster on the 
ground that it would reduce competition in the book publishing marketplace. Following a 
bench trial in August 5q55, the district court enzoined the proposed merger.[153] This suit 
followed an earlier unsuccessful effort of the ?epartment of ’ustice in 5qJ[ to block the 
merger of AT&T and Time Warner. The federal government had e‘pressed concern that the 
merger would place too much power over video programming and video distribution in the 
hands of too few individuals and lead to higher prices and less innovation. The ?epartment 
of ’ustice sued to block the merger under the Olayton Act, but the district court refused 
to enzoin the transaction, and the appellate court a1rmed the denial.[154] The FTO has 
been particularly active in addressing competition and consumer protection in the video 
game industry, Cling an administrative complaint against the merger between Microsoft 
and Activision $li99ard, the creator and publisher of Oall of ?utyand World of Warcraft, 
that remains pending[155] and bringing an enforcement action against Epic Games arising 
out alleged violations of children's privacy and the use of sojcalled 'dark patters' to trick 
players into making unwanted purchases rack up unauthorised charges that resulted in 
settlements providing more than USO(qq million in relief.[156]

Ooncerns have risen over the politicisation of mergers by the Trump Administration. For 
e‘ample, ?emocrats in the Nouse of Depresentatives launched an investigation into the 
recent USOH billion merger between Skydance Oorporation and ;aramount, alleging that 
the merger was only approved after the companies ]agreed to provide millions of dollars 
in payments and free services to ?onald Trump himself and millions to support his future 
presidential library,P as well as settle lawsuits related to edits of a story on the ]@q MinutesP 
news programme and the cancelling of Stephen OolbertPs latejnight talk show.[157]

Contractual disputes

Oontractual disputes in the media and entertainment industry are common in the United 
States, and fre)uently litigated issues include underpayment of royalties, breaches of 
e‘clusivity, carriage disputes and other aspects of supplierRdistributor relationships. 
$reaches of contract are governed by state law and fre)uently litigated in state courts, 
but they may be litigated in federal court if there is some independent basis for federal 
zurisdiction over a dispute. 0f course, contracting parties fre)uently include arbitration 
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provisions in their agreements, so media and entertainment disputes are often resolved 
in private forums.

0ne area of recent litigation has involved the intersection of copyright law and contract 
law in cases arising out of claims that a defendant's e‘ploitation of a copyrighted work 
goes beyond the scope of a licence from the plaintiff. $ecause copyright law provides for 
statutory damages and discretionary awards of attorneys' fees, plaintiffs often try to frame 
licence disputes as copyright claims rather than contract claims. If a defendant has merely 
failed to pay royalties owed under a licence or breached some other contractual covenant, 
the case sounds in contract law and the plaintiff is remitted to contract remedies.[158] If 
the defendant has breached a condition to the licence, however, the plaintiff may seek 
copyright remedies.[159]

The 5qJH case Spinelli v. National Football League[160] highlights the interplay between 
breach of contract claims and copyright infringement claims. In Spinelli, a group of sports 
photographers sued the Bational Football League -BFL4, the news agency that licenses 
photographs of BFL games and other events -Associated ;ress -A;44, and an online store 
that sold BFL photographs for copyright infringement and breach of contract, among 
other claims. The plaintiff photographers alleged that A; had e‘ceeded the bounds of 
its contracts with the photographers by granting a complimentary licence to the BFL that 
purported to grant rights to e‘ploit thousands of plaintiffs' photographs without paying 
royalties for that use.

$ased on its reading of the complaint and the contract terms at issue, the district court 
granted the defendants' motion to dismiss for failure to state a claim.[161] The Oourt of 
Appeals, however, reversed. The appellate court Crst found the plaintiffs' theory of contract 
liability plausible and the lower court's dismissal of the contract claims premature.[162

-
] Turning to the copyright claims, the Oourt noted that ':i8t is a separate )uestion, however, 
whether the A; simply violated a contractual promise to pay royalties -a claim for breach 
of contract4 or whether its complimentary license to the BFL e‘ceeded the scope of its 
sublicensing authority -a claim for copyright infringement4'.[163] 'If the former', the Oourt 
reasoned, 'A; would be liable for breach of contract, but the BFL's license would be valid, 
and the BFL would not be liable for copyright infringement. If the latter, the complimentary 
license itself would be invalid, and plaintiffs would have a claim for copyright infringement 
against A; for impermissibly distributing plaintiffs' photographs and against the BFL for 
its various displays and reproductions of the photographs.'[164] The appellate court found 
that the plaintiffs had ade)uately pleaded the latter, restored their infringement claims 
and remanded the case to the district court for further proceedings.[165] The potential 
economic signiCcance of that determination cannot be overstatedV the potential contract 
damages are cabined by the applicable royalty rates that A; and the photographers had 
negotiated, whereas the availability of statutory damages for copyright infringement under 
US copyright law enabled the plaintiffs to seek up to USOJ(q,qqq per work that was 
infringed. Following remand, the case settled.

Outlook and conclusions

The continuing evolution of increasingly sophisticated generative AI technologies, the 
growth of licensing markets related to those technologies, further zudicial clariCcation 
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of whether and to what e‘tent preje‘isting intellectual property may be used without 
permission to train such tools, and regulatory oversight over their creation and use 
will almost certainly be the most important developments affecting the media and 
entertainment industries over the coming year. To be sure, we are only at the cusp of a 
wave of litigation arising out of generative AI, and deCnitive zurisprudential guidance may 
still be years away. There are already more than (q cases Cled in the US at the intersection 
of generative AI and a wide array of legal doctrines, including copyright, trademark, rights of 
publicity, data privacy, unfair competition and libel. ?eepfakes, in particular, are the subzect 
of increasing legislative scrutiny at both the state and federal levels.

The  outlook  for  press  freedoms  in  the  short  term  future  is  concerning,  given 
;resident Trump's unusually antagonistic approach to dealing with press criticism and 
investigative reporting and aggressive attempts to curtail some press freedoms during his 
administration. For e‘ample, do9ens of reporters were recently e‘pelled from the ;entagon 
after refusing to agree to new restrictions on where they can go and what they can report 
without o1cial approval. Moreover, in the past year, ;resident Trump has initiated litigation 
against several top news organisations. While the US press will almost certainly remain at 
least substantially free, navigating this increased hostility will continue to pose a signiCcant 
challenge for many media organisations.

The  rejelection  of  ?onald  Trump  has  had,  and  will  continue  to  have,  important 
conse)uences for federal oversight of competitive markets in the media and entertainment 
industries, as the current administration has already begun to walk back the prior 
administrationPs aggressiveness in challenging both market consolidation and assertedly 
monopolistic practices in everything from book publishing to video games to mobile 
applications to digital advertising.
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