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Chapter 01

The Americans with Disabilities Act (ADA) was enacted in 1990 to
mandate that individuals with disabilities are provided the same
opportunities as others to gain employment, participate in state
and local government programs, and purchase goods and services.

Among its provisions, Title
Il of the ADA prohibits
discrimination by places of
public accommodation—
almost every business

or facility open to the
public. The ADA and its
implementing regulations
create several requirements
for businesses to ensure
that individuals are

not excluded or denied
services. By complying,
businesses can ensure that
they are accessible to the
approximately one in four
American adults living with
some type of disability.’

More than 30 years after the
ADA’s enactment, the state of
Title 11l litigation bears little
resemblance to its important,
accessibility-focused
purpose. Rather, a small
group of plaintiffs’ firms is
exploiting the ADA by filing
thousands of boilerplate
lawsuits of questionable
merit, driven by the prospect
of attorneys’ fees. These

attorneys, and the individual
plaintiffs they use to file
these cases, now account
for the vast majority of all
Title 1l cases. The possibility
of expensive litigation,

and damages where state
law allows, pushes most
defendants—frequently
small businesses—to

settle in order to avoid
bankruptcy. Yet, some fight.
And in these fights, they
have exposed questionable
behavior by this new cottage
industry. Some attorneys
admit to driving around
neighborhoods looking for
targets to sue. Others

have been accused by
courts and prosecutors of
filing false affidavits.

Although these few
plaintiffs’ firms are blatantly
exploiting an otherwise well-
intended law, their abuses
have proven difficult to
curtail. State-level reforms
have been helpful—but

the plaintiffs’ firms have
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found ways to circumvent
the obstacles by pairing
state and federal claims
and filing in federal court.
To more effectively rein in
the abusive ADA litigation,
state legislation must be
met with parallel reforms
at the federal level. This
paper explores the state of
play in ADA litigation and
offers solutions to restore
the ADA to its accessibility-
focused intent and prevent
a litigation cottage industry
from weaponizing disability
protections for its own
profit. These solutions
include federal and state
implementation of notice-
and-cure provisions,
heightened pleading
standards, and broader
enactment of safe harbor
provisions. Additionally,
ADA litigation abuse can
be curbed through clearer
regulations and more

strict judicial enforcement
of Article IlI’s personal,
concrete injury requirement.
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The ADA was the result of a long process to develop “comprehensive
legislation to ban discrimination against persons with disabilities” and
to “open up all aspects of American life to individuals with disabilities.”

Through the ADA,
Congress expressed

its intent “to provide
clear, strong, consistent,
enforceable standards
addressing discrimination
against individuals with
disabilities” and also
“ensure that the Federal
Government plays a
central role in enforcing”
these standards “on
behalf of individuals with
disabilities.” Congress
also declared its intent
to “invoke the sweep of
congressional authority,”
including under the
Fourteenth Amendment
and the commerce
power, to address the
discrimination disabled
people face “day-to-day.”

Because the ADA seeks to
prevent discrimination in all
areas of life, its several titles
are expansive. Title | prohibits
discrimination in employment
opportunities.® Title Il
prohibits discrimination

by all state and local
government entities and

requires them to provide
disabled persons with equal
access to programs and
services.® Title Il prohibits
discrimination by places

of public accommodation
and requires them to

make goods and services
accessible to disabled
patrons.” And Title IV
requires telecommunications
companies to ensure that
people with disabilities
have access to equivalent
communication services.?

The ADA is also expansive
in terms of whom it
protects. After U.S.
Supreme Court decisions
read the definition of
disability narrowly,
Congress amended the
ADA in 2008 to broaden
the definition to include
individuals with a physical
or mental impairment that
substantially limits one or
more major life activities,
such as hearing, seeing,
walking, or bending.®

The government has
recently estimated that
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more than 60 million
Americans (one out of
every four adults) have
some type of disability.”

Title Il

The focus of this paper

is Title Il of the ADA,
which mandates that

“In]o individual shall be
discriminated against on the
basis of disability in the full
and equal enjoyment of the
goods, services, facilities,
privileges, advantages,

or accommodations

of any place of public
accommodation.”™

The “places of public
accommodation” covered
by Title Il are facilities that
are “operated by a private
entity, whose operations
affect commerce” and

that fall within at least

one of twelve enumerated
public accommodation
categories, including hotels,
restaurants, grocery stores,
banks, gas stations, barber
shops, entertainment
venues, museums, and
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places of recreation."”

This expansive definition
means that “[v]irtually every
privately operated business

or facility open to the public”

is subject to Title IIL.*®

Title Il defines various acts
that constitute unlawful
discrimination by places
of public accommodation.
General prohibitions
include denying disabled
patrons the opportunity
to participate or providing
access to only unequal or
separate benefits." Title
Il also provides several
categories of acts and
omissions that constitute
discrimination against
disabled patrons.

These include:

- failing to make

“reasonable
modification[s]” to
policies, practices, or
procedures necessary
to provide access to
businesses; and

failing to take “steps

as may be necessary

to ensure that no
individual with a disability
is excluded, denied
services, segregated

or otherwise treated
differently than other
individuals because of the
absence of auxiliary aids
and services.”™®

obligated to take steps
to make their facilities
physically accessible,
including removing
architectural and
communication barriers
from existing facilities
where such removal is
readily achievable, and
designing new facilities
so they are readily
accessible, unless doing
so would be “structurally
impracticable.”'®

As instructed by Congress,
the U.S. Department of
Justice (DOJ) has issued
several regulations to
implement Title Ill. These
regulations include the
DOJ’s “Standards for

Such actions are required
unless they would
fundamentally alter the
nature of the business or
pose an undue burden.
Businesses are also

Accessible Design,”

which contain detailed
specifications covering

all aspects of design.”
The DOJ has also issued
guidance, including an
“ADA Title Ill Technical
Assistance Manual,” that
attempts to explain Title
[Il and its regulations in an
understandable manner to
promote compliance.”® As
an example of the breadth
of these standards, “a
single bathroom must
meet at least 95 different

“The focus of this paper is Title Ill of the
ADA, which mandates that ‘[n]o individual
shall be discriminated against on the basis
of disability in the full and equal enjoyment
of the goods, services, facilities, privileges,
advantages, or accommodations of any place
of public accommodation.””
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“Another major difference between the ADA
and state disability laws is the availability of
damages. While the ADA does not provide for
damages absent physical injury, many states
permit a plaintiff to sue for damages without

this requirement.”

standards from the height

of the toilet paper dispenser
to the exact placement of
hand rails.”™® While some
standards are highly
detailed, observers have
described other standards
as vague and open to
disagreement.?® These vague
regulations in particular
have frustrated business
owners who want to know
what steps they must take to
comply, but receive different
answers from consultants,
inspectors, and attorneys.?

Congress authorized two
avenues to enforce Title I
(1) a private right of action,
and (2) a right of action by
the U.S. attorney general.?2
For actions by private
individuals, prevailing
plaintiffs are entitled to
injunctive relief as well as
attorneys’ fees and costs.?
The ADA does not allow

these individuals to recover
monetary damages absent
personal injury.

State and Local
Disability Laws

Many state and local
governments have their
own civil rights laws that
supplement and overlap
with the ADA and require
businesses to make their
facilities accessible to
disabled patrons. Some,
like California’s Unruh Civil
Rights Act, provide that

a violation of the ADA is
automatically a violation of
state law.?* Others provide
more expansive protections.
For example, the lllinois
Human Rights Act, New
York State Human Rights
Law, and New York City
Human Rights Law protect
individuals with impairments
and do not require that a

Chapter 02

disability “substantially
limit” one or more major life
activities.?® Another major
difference between the ADA
and state disability laws is
the availability of damages.
While the ADA does not
provide for damages absent
physical injury, many states
permit a plaintiff to sue

for damages without this
requirement. Some, like
New York, allow for actual
damages, and others, like
California’s Unruh Act, set
a minimum damage amount
of $4,000 per violation.?
Other states, including
Florida and Pennsylvania,
set maximum damages
amounts for violations of
their anti-discrimination
laws.? The practical
consequence of this
situation is that a plaintiff
in states like California that
authorize damages may
obtain “a damages remedy
that is not available under
the ADA” when they file in
federal court.®®

U.S. Chamber of Commerce Institute for Legal Reform | 6
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The ADA and its state counterparts have been the catalyst for accessibility
improvements across the country. Businesses nationwide support the
ADA’s anti-discrimination principle. Yet, this well-intentioned law has
created unintended consequences.

Three decades after its
enactment, much ADA
litigation has nothing to do
with accessibility, but rather
has become characterized
by abusive lawsuits run by a
small group of lawyers and
law firms that enlist repeat
“tester plaintiffs” and seek
automatic attorneys’ fees.?
Because many matters
settle upon receipt of a
threatening demand letter
and before a case is actually
filed, there are actually more
examples of this practice
than can be tracked
through the court system.

Explosion of
ADA Cases

The number of federal
lawsuits under Title Il of
the ADA has exploded in
recent years. According
to Lexis’ Lex Machina
database, in 2013, there
were 3,535 ADA lawsuits
filed.®° By 2016, that
number doubled to 7,519.

In 2017, there were 8,699
such suits. And, from
2018 through 2022, there
were more than 11,000
ADA lawsuits filed each
year. Notably, 2021 saw

a staggering 12,298
filings—a 349 percent
increase over just nine
years. While new ADA case
filings slowed somewhat
in 2022 to 9,529, as shown
in Figure 1, new cases in
2023 are yet again set to
surpass the 10,000 mark.®
The Administrative Office
of the U.S. Courts has
independently confirmed
the expansion of ADA
litigation. It calculated a

395 percent increase in
ADA case filings between
2005 and 2017.32 Thus,

it seems reasonably clear
that there has been a
three- to four-fold increase
in ADA litigation in recent
years—an increase that is
placing significant burdens
on the court system and on
small businesses.

The primary cause of this
explosion in ADA cases
seems to be the advent of

a small number of plaintiffs’
law firms who enlist serial
tester plaintiffs to bring
hundreds, if not thousands,
of these cases. Since 2009,

“The primary cause of this explosion in ADA
cases seems to be the advent of a small number
of plaintiffs’ law firms who enlist serial tester
plaintiffs to bring hundreds, if not thousands, of
these cases. Since 2009, more than 80 percent
of all ADA cases have been brought on behalf of
‘high-volume plaintiffs’—those who file at least

eight cases in a year.”

U.S. Chamber of Commerce Institute for Legal Reform | 8
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more than 80 percent of

all ADA cases have been
brought on behalf of “high-
volume plaintiffs"—those
who file at least eight
cases in a year.®® These
serial filers account for an
even greater percentage

of all filings (more than

86 percent) over the past
five years. Interestingly,
from 2013 through 2022,
the number of cases filed
by non-serial filers has
stayed relatively consistent,
between a low of 1,168 and
a high of 1,736. Conversely,
the number of cases

brought by serial plaintiffs
(and their lawyers)

more than quadrupled
during this time.

The relatively small
number of plaintiffs’
firms responsible for this
litigation explosion have

Figure 1: ADA Case Filings (2013-2022)
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had an outsized impact

on courts and businesses
alike. Between January 1,
2009, and April 21, 2023, 18
firms each filed more than
1,000 ADA lawsuits. Six
firms accounted for more
than 2,000 suits each. The
largest filing volume by
far—with 13,340 lawsuits—

came from California-based
Potter Handy. Together,
these 18 firms with more
than 1,000 lawsuits each
accounted for a total of
44,976 cases, or 44 percent
of all ADA case filings over
the period. The next tranche
of firms—the 27 firms that
filed between 500 and 999

The relatively small number of

plaintiffs’ firms responsible for

Chapter 03

ADA cases—accounted
for 20,150 cases, or 19
percent of all ADA cases.
A final group of 109 firms
filed between 100-499
cases each, accounting for
22,906 new filings, or 22
percent of all ADA cases
during the study period.

this litigation explosion have had
an outsized impact on courts and

businesses alike. Between January
1, 2009, and April 21, 2023, 18 firms
each filed more than 1,000 ADA
lawsuits. Six firms accounted for
more than 2,000 suits each.
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The pace at which these Group, with 371 cases, These plaintiffs’ firms
firms file new cases is averaged nearly 3.5 cases typically file in only a few
staggering. Between per day. Mars Khaimov Law jurisdictions, causing a
January 1, 2023, and (212 cases) and Stein Saks geographic imbalance.
April 21, 2023—a period (146) likewise far exceeded  California, New York, and
of 110 days—three firms one case a day. Three other  Florida account for the vast
filed more than one case per firms filed nearly 100 cases  majority of these suits.

day. So. Cal. Equal Access in this short period. Of the 103,172 ADA cases

Figure 2: Frequent Filing Firms - ADA Filings By Law Firm
(Jan. 1, 2009 - April 21, 2023)

Total ADA Cases by
Firms Filing 1000+

Total ADA Cases by
Firms Filing 100-499

Total ADA Cases by
Firms Filing 500-999

All Other ADA Cases
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filed since 2009, nearly 75  The high volume and filed in the Southern District
percent were filed in one concentration of filings of Florida, 12.7 percent of

of those three states. The predictably places a all civil cases filed in the
percentage of ADA filings great burden on district Central District of California,
in these states has been court dockets in these and 20.8 percent of all civil
even higher in recent years, jurisdictions. In 2022, these  cases filed in the Southern
at 77 percent in 2022 and serial filers accounted for District of New York.3*

82.7 percent in 2021. 12 percent of all civil cases

Figure 3: Federal Court ADA Filings (Jan. 1, 2009 - April 21, 2023)
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These cases are notable not only for their sheer volume, but also for the
questionable tactics of some of the attorneys pursuing them—tactics that
prosecutors, litigants, courts, and the news media have exposed.

“Drive-By”
Lawsuits

The first well-documented
phenomenon common in
these serial cases is the
“drive-by” lawsuit. This
tactic involves attorneys,
joined by tester plaintiffs
or consultants, who simply
drive around town looking
for violations, without ever
getting out of their cars.?®
These drive-by lawsuits are
particularly problematic
because the disabled
plaintiffs do not necessarily
encounter any physical
barriers themselves.*®

A 60 Minutes investigation
exposed an even more
egregious litigation
approach, in which some
attorneys do not even “drive
by” the location.*” Rather, as
the investigation revealed,
some attorneys targeted
businesses from their

own home or office using
applications like Google
Earth and Google Maps to
view characteristics of the

target property, such as

the absence of a pool lift.

A South Florida hotel owner
reported that the attorney
who sued his business for
failing to have a pool lift
had filed 60 lawsuits in

50 days based on the

same online research.®®

These cookie-cutter
complaints generate
significant attorneys’ fees,
and plaintiffs’ firms often
seek tens of thousands

of dollars for even a
“straightforward” ADA
case with “boilerplate

“These firms’ litigation
mills are so profitable
that the same 60 Minutes
story reported that
one firm had offered
$1,000 per lawsuit to
recruit a tester plaintiff,
and promised that that
individual alone could
make $100,000 or
more per year.”

U.S. Chamber of Commerce Institute for Legal Reform | 14

pleadings” and “minimal
legal complexity.”®® These
firms’ litigation mills are
so profitable that the same
60 Minutes story reported
that one firm had offered
$1,000 per lawsuit to
recruit a tester plaintiff,
and promised that that
individual alone could
make $100,000 or

more per year.*°

False Allegations

Media and prosecutor
inquiries have exposed

that many complaints
contain demonstrably false
allegations. One of the most
prominent investigations was
jointly conducted by the Los
Angeles and San Francisco
district attorneys. As a
result of the investigation,
the prosecutors in April
2022 filed a 410-page unfair
competition lawsuit against
Potter Handy and several

of its attorneys, alleging
that “Potter Handy uses
ADA/Unruh lawsuits to
shake down hundreds or
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Media and prosecutor inquiries

have exposed that many complaints
contain demonstrably false allegations
... For instance, counsel in one case
alleged that the plaintiff had visited a
Chinese restaurant in March 2021 and
encountered a “lack of sufficient knee
or toe clearance under the outside
dining surfaces for wheelchair users”—
despite the fact that the restaurant had
no outdoor dining.

N, RN\l LS S



even thousands of small
businesses to pay it cash
settlements, regardless of
whether the businesses
actually violate the ADA.”*
The complaint detailed many
instances of allegations

for which prosecutors
claimed the attorneys “used
false standing to obtain
federal court jurisdiction

of lawsuits targeting the
smallest businesses.”*2

For instance, counsel in
one case alleged that

the plaintiff had visited a
Chinese restaurant in March
2021 and encountered a
“lack of sufficient knee or
toe clearance under the
outside dining surfaces for
wheelchair users”—despite
the fact that the restaurant
had no outdoor dining.*®
The firm had also sued

the Chinese restaurant’s
neighbor for the same
violation, despite the fact
that it had only been open
for takeout in March 2021. In
another case, the complaint
noted that counsel alleged
that a tattoo shop had

an un-ramped step that
prevented access, but the
plaintiff could not have
encountered the barrier
because the shop was open

by appointment only and
the plaintiff had never made
an appointment. Moreover,
the shop had a removable
wheelchair ramp available
to those who did make an
appointment. In yet another
example, counsel alleged
that the plaintiff planned

to return to a tavern he had
sued despite either knowing
or being “willfully blind to
the fact that this was false,”
because the business had
closed.** As the court in
that case observed, “at the
very least, this amounts to a
fraud on the Court.”#®

Prosecutors also took

issue with Potter Handy’s
selection of certain
defendants. It explained that
Potter Handy filed many

of these suits in 2021, as
the business community
attempted to recover

from COVID-19, and often
targeted businesses owned
by Asian Americans.*® And,
“[d]espite Potter Handy’s
suits being based on false
standing allegations and
thus frivolous, most of these
businesses were forced to
settle, further damaging
their economic viability.”*

U.S. Chamber of Commerce Institute for Legal Reform | 16
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The Potter Handy complaint
followed an earlier unfair
competition lawsuit filed

by the Riverside district
attorney against two serial
plaintiffs, two law firms
(Hashemi Law and Manning
Law), and four attorneys

for allegedly filing 120
fraudulent ADA lawsuits to
extort settlements.*® This
earlier complaint claimed
that the lawsuits filed by
Hashemi Law and Manning
Law contained the “same
boilerplate allegations,” but
that the attorneys were in
fact aware that the plaintiffs
lacked standing and that the
tester plaintiffs visited the
businesses “if at all, for the
sole purpose of initiating

a subsequent federal

ADA lawsuit against

those businesses.”**

While both district
attorney-led lawsuits
detailed the firms’
unscrupulous tactics,

the courts dismissed both
cases, holding that the
claims were not actionable
because the attorneys’
conduct fell within the
litigation privilege.*® The
ruling in the Potter Handy
case is now on appeal.®
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However, not all such efforts
have failed. In 2017, the
Arizona attorney general
entered into a settlement
agreement that barred a
“serial litigant organization”
from filing frivolous ADA
lawsuits in Arizona and
required the plaintiffs’
attorneys to pay attorneys’
fees.%? More recently, a
court in Arizona labeled one
attorney representing himself
in hundreds of disability
lawsuits a “vexatious litigant”
and limited his ability to

file additional lawsuits.?® In
Nevada, the state attorney
general successfully
intervened in an ADA case
where the same plaintiff

had sued 184 businesses.>*
The court explained that
several defendants had
settled given the legal costs
required to challenge the
plaintiff’s standing.>® For this
reason, the court held that
intervention was warranted
to protect the public interest
so the state could challenge
the plaintiff’s standing and
allow the court to determine
whether the plaintiff was
“engaging in abusive
litigation conduct.”®®

False “Expert”
Consultant
Declarations

To bolster claims in litigation
or demand letters, some
plaintiffs’ firms retain ADA
compliance examiners to
“substantiate” the existence
of alleged violations. Yet,
investigations into some of
these examiners suggest that
attorneys have misstated

the credentials of their
examiners in an effort to
coerce settlements. After a
California-based restaurant
was forced to close as the
result of a lawsuit brought by
a frequently-filing plaintiffs’
firm, that business owner
filed a lawsuit in federal court
against the attorney and
firm.*” That lawsuit claimed
that the firm, its attorneys,
and its “roster of frequent
ADA plaintiffs” was operating
as a Racketeer Influenced

and Corrupt Organizations
Act (RICO) criminal
enterprise. The plaintiff
restaurant owner claimed
that the firm’s inspector (the
son of one of the attorneys)
had lied about having the
necessary work qualifications
to obtain a California
Certified Access Specialist
license, which he was using
to file declarations in support
of the firm’s ADA complaints.
During the course of the
RICO litigation, a witness
testified that he was asked
to falsely corroborate that
work history and was told
before deposition that he

did not “have to answer

any questions at all” and
could “just sit there.”®

At a hearing regarding

this conduct, the judge
sanctioned the inspector

and another attorney for
“serious witness tampering.”®®
Despite this scrutiny, the law

“To bolster claims in litigation or demand letters,
some plaintiffs’ firms retain ADA compliance
examiners to ‘substantiate’ the existence of
alleged violations. Yet, investigations into some
of these examiners suggest that attorneys have
misstated the credentials of their examiners in
an effort to coerce settlements.”

17 | U.S. Chamber of Commerce Institute for Legal Reform



firm continued to file more
ADA lawsuits and the RICO
litigation settled.

Pushing the
Bounds of
Standing Doctrine

This cottage industry also
routinely pushes the bounds
of Article Ill standing
doctrine. Under Article Ill, to
have standing, courts require
that the plaintiff suffer an
“injury in fact” which is
concrete, particularized,

and actual or imminent, not
hypothetical.?° To obtain

injunctive relief in a Title

[l case, the plaintiff must
demonstrate a “real and
immediate threat of future
injury” by having either
“attempted to return” to the
property or “intend[ing] to do
so in the future.”®

Plaintiffs’ lawyers frequently
make vague, boilerplate
assertions that their client
intends to return to the
property in an effort to meet
these Article Il standing
requirements. Yet, courts
have often found these
allegations incredible as

Chapter 04

the plaintiffs often sue
businesses located hundreds
of miles away from their
homes, the businesses

do not offer a product

the tester plaintiffs are
actually interested in, or

the court determines the
allegations are inherently
implausible given the number
of businesses the tester
plaintiffs claim they intend

to return to. For example,

one plaintiff represented by
Potter Handy sued a check
cashing store, alleging it
failed to maintain a lowered
transaction counter when

.. |Clourts have often found |boilerplate injury claims| incredible as the
plaintiff’s often sue businesses located hundreds of miles away from
their homes, the businesses do not offer a product the tester plaintif’s

are actually interested in, or the court determines the allegations are
inherently implausible given the number of businesses the tester
plaintiffs claim they intend to return to.
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he visited in August 2020
(during the height of the
COVID-19 pandemic).t?
After a bench trial, the

court held that the plaintiff
lacked standing because his
allegations that he intended
to return were not credible.
Notably, the court explained
the plaintiff needed to travel
for 90 minutes, take two
trains and a bus, and pass
many check cashing stores
and banks on the way (some
of which he had previously
sued). The court also found
that the plaintiff lacked
credibility because he had
sued 78 stores in August
2020, but could not recall
the types of businesses he
sued. In another case, the
Eleventh Circuit agreed that
a plaintiff did not face likely
future injury because she had
visited a hotel only once, did
not stay overnight, and could
not recall if she ever stayed
in a particular city.%® Other
courts have relied on the
frequency of filing, finding

it implausible that a plaintiff
would intend to return to
each of the many dozen
properties he sued.®

In other cases, attorneys
have filed claims on behalf of

tester plaintiffs that do not
intend to visit the defendant’s
property. In these cases,
plaintiffs allege violations of
the “reservations rule” that
requires owners of “hotels
and guest rooms” to provide
“enough detail to reasonably
permit” disabled individuals
to “assess independently
whether a given hotel or
guest room meets his or

her accessibility needs.”®®
To support standing, the
attorneys, rather than claim
an intent to visit, instead
claim that the plaintiffs
experienced an injury by
being deprived of information
to which they were entitled,
causing emotional harm.
Appeals courts have split
3-3 as to whether such
individuals have Article

[ll standing to maintain

a suit. The Second, Fifth,
and Tenth Circuits have all
held that such an individual
lacks standing.?® The

First, Fourth, and Eleventh
Circuits have each held that
these allegations suffice

for standing, though they
disagree about whether the
cognizable Article Il injury
is the lack of information or
the emotional harm.?” The
Supreme Court has granted

19| U.S. Chamber of Commerce Institute for Legal Reform

certiorari to resolve this deep
circuit split, with argument
expected in the fall of 2023.8

Automatic
Attorneys’ Fees,
Not Disability
Access, Drive
Much Abusive
ADA Litigation

The proliferation of ADA
lawsuits has not been good
for anyone—other than the
relatively small number of
opportunistic plaintiffs’
attorneys who file hundreds
of these lawsuits on behalf
of tester plaintiffs. Courts,
government officials,
commentators, news media,
and affected businesses have
repeatedly suggested that
the impetus of these serial
lawsuits is not to benefit
disabled patrons

who actually intend to
frequent the targeted
businesses. Rather, the
“current ADA lawsuit binge
is driven by the economics
of attorney’s fees.”®®

One-Way Fee Shifting

Under the ADA’s statutory
fee-shifting structure, the
court has discretion to award



“Courts, government officials, commentators, news
media, and affected businesses have repeatedly
suggested that the impetus of these serial lawsuits
is not to benefit disabled patrons who actually intend
to frequent the targeted businesses. Rather, the
‘current ADA lawsuit binge is driven by the
economics of attorney’s fees.”

reasonable attorneys’ fees

to the “prevailing party.””

For the plaintiff, prevailing
means obtaining a judgment
on the merits or a consent
decree—i.e., a court-
approved settlement—even if
the defendant does not admit
to liability.” By contrast,
courts have also interpreted
the fee-shifting provision to
mean that the defendant is
entitled to attorneys’ fees, not
just if it obtains dismissal, but
only if the court also “finds
that [the plaintiff’s] claim

was frivolous, unreasonable,
or groundless, or that the
plaintiff continued to litigate
after it clearly became so0.””
The economic balance is
thus heavily in favor of the
plaintiffs’ firms, who have

a substantial likelihood of
obtaining fees because of the
high chance of settlement.

At the same time, they face a
low risk of paying fees, even

in losing cases, because of
the difficult showing that the
defendant needs to make.

As the U.S. Chamber of
Commerce Institute for
Legal Reform has previously
reported, this fee-shifting
structure encourages
litigation and pushes
business owners to settle
because they are faced

with onerous legal costs.”
In states like California, the
pressure is even greater
because potentially large
statutory damage awards
can put many establishments
out of business.” In an
amendment of the state
Unruh Act, the California
Legislature observed that
small businesses were
targeted for “quick cash
settlements” instead of
accessibility improvements.”
Courts have lamented that
the result of the scheme is
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that “the means for enforcing
the ADA (attorney’s fees)
have become more important
and desirable than the end
(accessibility for disabled
individuals).”” And, the serial
plaintiffs themselves serve
as “professional pawn(s] in
an ongoing scheme to bilk
attorney’s fees.”””

Outsized Fees

Courts commonly criticize
the amount of attorneys’
fees prevailing plaintiffs
request that businesses be
ordered to pay. This includes
criticism of excessive hours
spent on what tend to be
boilerplate complaints and
pleadings and refusing

to accept reasonable
settlements in order to incur
higher attorneys’ fees.”® In
one example from 2022, the
Eleventh Circuit criticized

a firm for unnecessarily
litigating after the defendant
offered to fix the identified
ADA violations.” This, again,
suggests that for at least
some of the plaintiffs’ firms
involved in high-frequency
ADA litigation, fees have
replaced accessibility as

the true objective.
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Importantly, the actions of
these attorneys harm not only
the businesses they target
but also disabled people and
those who represent them. As
one judge explained: “The Act
was never intended to turn

a lofty and salutary mission
into a fee-generating mill

for some lawyers to exploit
the statutory scheme to see
how many billable hours

they could cram into a case
before it is either tried or
settled. They do a disservice
to the disabled, and to the
vast majority of lawyers who
carry out their duties under
the ADA with skill, dedication,
and professionalism.”8°

ADA Litigation
Abuse Has Harmed
Small Businesses

Small businesses are
disproportionately harmed
by these litigation tactics.®!
Small businesses are
frequent targets, in part
because they are “more likely
to operate in older buildings
and facilities” constructed
before the enactment of the
ADA, and because the DOJ
Standards for Accessible
Design are numerous and
technical, meaning that
many small business owners
are unable to understand
the requirements and

their relation to state and
local building codes.??
Small business owners
also often learn of alleged
non-compliance not from

a notice of violation with
opportunity to cure, but
rather from service of a
lawsuit by a tester plaintiff.
But—as plaintiffs’ firms are
aware—the owners often
lack the time and resources
necessary to defend a
fact-intensive litigation
and, accordingly, quickly
pay to settle these cases.
Small business owners
thus settle lawsuits of

even questionable merit to
avoid litigation expenses,

“The Act was never intended to
turn a lofty and salutary mission
into a fee-generating mill for some
lawyers to exploit the statutory

scheme to see how many billable
hours they could cram into a case
before it is either tried or settled.”




“Small business
owners ... settle
lawsuits of even
questionable merit
to avoid litigation
expenses, and also
to avoid negative
publicity and
potentially a large
judgment that
would throw them
into bankruptcy.
This phenomenon,
however, creates
a repeating cycle
responsible for
the proliferation
of this litigation.”

and also to avoid negative
publicity and potentially a
large judgment that would
throw them into bankruptcy.®
This phenomenon, however,
creates a repeating

cycle responsible for the
proliferation of this litigation.

The exact cost of abusive
ADA litigation on businesses
is difficult to quantify,
particularly where many
settlements are confidential
(and an unknown number

of cases are settled in
response to a demand letter).
The lawsuit against Potter
Handy alone estimated

that, based on an assumed
average settlement figure

of just $10,000, Potter
Handy’s lawsuits have
“drained tens of millions

of dollars from California’s
small businesses.”® This
$10,000 figure is likely low,
as businesses that choose
not to settle immediately
face the prospect of paying
both their own legal fees and
those of the plaintiff, which
can quickly reach $50,000
or even $100,000.8° A March
2023 op-ed by U.S. Rep. Ken
Calvert (R-CA) estimated
that the cost of ADA abuse
in California alone is $4.3
billion, and explained that
this loss has had an impact
on job creation, business
expansion, and productivity.8

Destructive Impact

News reports also attribute
the closures of many
businesses specifically to
these serial ADA lawsuits.
For example, Jason’s Café
in Menlo Park, CA closed
in May 2019 after 11 years
of operation. The owner
reported that the 80-year-
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old building was expensive
to remodel, and it was also
“very expensive to fight” the
multiple ADA lawsuits that
had been brought against
it.8” Notably, while Title IlI
does not require remodeling
where such steps are not
readily achievable, the court’s
determination about whether
a particular modification

is readily achievable is

not likely to occur until

after much litigation cost.
Similarly, Panda Dumpling
in San Carlos, CA closed

in December 2021 after

20 years of operation. The
owner remarked that he

was unable to both make
improvements to the building
and pay the plaintiffs’
attorneys’ fees, illustrating
the problem of a system
that incentivizes litigation
rather than voluntary
compliance through a
notice-and-cure period.®
The impact of these ADA
lawsuits has been especially
acute in recent years,

given the unprecedented
challenges small businesses
have faced during the
COVID-19 pandemic.?®
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The problem of abusive litigation claiming violations of the ADA or
similar state laws is not new. All branches of government at both
the state and federal level have grappled with this issue.

Several states have recently
enacted legislation intended
to curb abusive litigation
under the ADA’s Title Il1.

For example, Arizona has
enacted notice-and-cure
requirements, allowing
business owners a period

of time to remedy alleged
violations before a plaintiff
may file suit.*® And in 2017,
Florida enacted a procedure
allowing business owners

to hire a qualified expert

to provide a certificate of
conformity or, if the facility
does not comply, develop a
remediation plan.® That law
provides that the filing of

a certificate of conformity
“serves as a notice to the
public that the place of
public accommodation is in
compliance with Title Ill of the
Americans with Disabilities
Act or that such place of
public accommodation is
making reasonable efforts to
comply with such act.” It also
requires courts to consider
the filed remediation plan or
certificate of conformity when

determining if the “plaintiff’s
complaint was filed in good
faith and if the plaintiff is
entitled to attorney fees and
costs.”® Other states continue
to develop novel approaches
to protect businesses
operating in good faith from
excessive litigation.%®

Despite these laudable
state-level reforms, plaintiffs’
firms are still filing high-
volume, abusive lawsuits—
likely because they can still
exploit the federal statutory
scheme and procedure, and
avoid the state-imposed
hurdles, by filing dual state
and federal claims in federal
court. Accordingly, these
state-level reforms must

be paired with changes to

federal law and policy if they
are to succeed in curbing
abusive lawsuits overall,

not just in state forums.

California’s
Instructive Unruh
Experience

California provides an
illustrative example. The
California Legislature
amended the Unruh Act

in 2008, 2012, and 2015,
each time with the goal

of resolving unnecessary
litigation. In 2008, Section 7
of the Construction-Related
Accessibility Standards
Compliance Act created
the Certified Access
Specialist program (CASp)
through which a business

“Despite these laudable state-level reforms,
plaintiffs’ firms are still filing high-volume,
abusive lawsuits—likely because they can
still exploit the federal statutory scheme
and procedure, and avoid the state-imposed
hurdles, by filing dual state and federal
claims in federal court.”

U.S. Chamber of Commerce Institute for Legal Reform | 24



Chapter 05

could voluntarily hire a

CASp inspector to evaluate
compliance.®* If sued for
violating the Unruh Act,
those businesses with a
CASp inspection could
apply for an Early Evaluation
Conference and stay of
litigation, and also reduce the
potential damage exposure
from $4,000 to $1,000.%

In 2012, the California
Legislature also attempted to
solve the problem of abusive
attorneys who were sending
pre-litigation demand
letters that the legislature
found were used “to scare
businesses into paying
quick settlements that

only financially enrich the
attorney and claimant and
do not promote accessibility
either for the claimant or the
disability community as a
whole.”® As part of Senate
Bill 1186, the California
Legislature prohibited such
demand letters (Cal. Civ.
Code, § 55.31(b)), and also
implemented heightened
pleading requirements,
obliging the attorney to
allege specific access
barriers in more detail (Cal.
Code Civ. Proc., § 425.50(a))
and file a verified complaint

under penalty of perjury (Cal
Code Civ. Proc., § 425.50(b)).

The Unruh Act was again
amended in 2015 with further
efforts to stop abusive
litigation. The California
Legislature made several
findings, including that “more
than one-half, or 54 percent,
of all construction-related
accessibility complaints

filed between 2012 and 2014
were filed by two law firms,”
and that “these lawsuits are
frequently filed against small
businesses on the basis

of boilerplate complaints,
apparently seeking quick
cash settlements rather
than correction of the
accessibility violation.”®”
These 2015 amendments
added additional pleading
requirements for “high-
frequency litigants” who filed
10 or more construction-
related accessibility lawsuits
in a year; required plaintiffs’
attorneys to certify that the
complaints were not being
presented for the purpose

of harassing or increasing
litigation cost, and that the
allegations had evidentiary
support (Cal. Code Civ. Proc.,
§ 425.50); and added an
additional $1,000 filing fee.®®
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While these reforms appear
to have successfully
mitigated abusive practices
in state courts, plaintiffs’
attorneys have continued to
exploit the federal statutory
scheme by “pairing the Unruh
Act claim with a parallel
federal ADA claim and then
filing the suit in federal
court.”® The tactic is effective
because a violation of the
ADA is automatically deemed
a violation of the Unruh Act,
and so a federal forum is
“readily available” to exercise
supplemental jurisdiction.'®®
This gives firms the benefit
of the state statutory
damages provision, without
the additional procedural
burdens or higher filing

fees for frequent filers—
procedural strictures that
have not yet been applied

in federal court.”

Likewise, the CASp program
is a procedural defense,
such that defendants in
federal court cannot seek
the procedural protection
of the Early Evaluation
Conference.®? As one court
explained, this allows serial
ADA litigants to “duck[ ] the
burdens of state law but still
reap[ ] its benefits ... [and]



significantly undermines
California’s efforts to reform
Unruh Act litigation.”®3

The San Francisco and Los
Angeles district attorneys’
data in the Potter Handy
action illustrated this
unintended effect: from 2013
to 2021, federal case filings
reported to the California
Commission for Disability
Access asserting violations of
the Unruh Act tripled, while

state cases and pre-litigation
demand letters decreased, as
shown in Figure 4.1°4

In other words, the
state-level reforms appear
to be effective in one
sense: they are driving
plaintiffs’ firms away

from state courts, where
the reforms seem to be
working. The problem is
that the firms can still take
advantage of the current

Chapter 05

federal procedures (and
avoid the state requirements)
by filing paired state- and
federal-law claims in federal
court. Thus, to the extent the
state policy is to protect local
businesses from voluminous,
abusive, and costly litigation,
that policy cannot be attained
until the federal government
undertakes similar reforms.

Figure 4: Unruh Act Complaints and Prelitigation Letters Reported
to the California Commission on Disability Access (2013-2021)%5

4,000

3,500 3433

3211

3176

3,000

2,500

1950
2,000

1,500

1,000

605 659

500

327

0 30 12 15

2013 2014 2015

B State [ |

2016 2017 2018 2019 2020 2021

Federal l Prelitigation

U.S. Chamber of Commerce Institute for Legal Reform | 26



Proposals
for Reform

Chapter




Chapter 06

The current Title III litigation landscape is a major departure from the
accessibility-focused promises of clear, consistent, enforceable standards
to address disability discrimination and the “central role” of the federal
government in enforcing those standards.” Again, states have made
worthwhile efforts to curb abusive ADA litigation, but these reform efforts
have not reduced the number of ADA lawsuits nationwide because they
have not yet been paired with federal reforms.

Accordingly, the time has
come for comprehensive
reform at all levels of
government to refocus ADA
compliance on its laudable
goal of accessibility for
individuals living with
disabilities in all aspects

of their lives.

Federal
Legislation

Courts and commentators
have bluntly stated that the
current system for resolving
Title 1l disputes “cries out”
for a legislative solution.
Nonetheless, Congress

has not addressed

reforms or amended the
ADA since 2008.'08

Notice-and-Cure
Provisions

In 2018, the U.S. House of
Representatives passed the
ADA Education and Reform

Act (H.R. 620), which would
have imposed a requirement
on private plaintiffs to

give businesses notice of
ADA violations and an
opportunity to cure.!®®

The proposed amendment
would have provided 60
days for the business to
respond with an action
plan for how it would
remove the barrier and an
additional 120 days to make
“substantial progress” in
removing the barrier. The
private plaintiff could not
file a lawsuit until either

(1) the business failed to
respond after 60 days or (2)
the barrier was not removed
or “substantial progress”
was not made after 180
days from the initial notice.
While the bill passed the
House in February 2018,

it ultimately did not receive
a vote in the Senate.
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Congress should

revisit these proposed
amendments. The notice-
and-cure proposals, if
enacted, would reduce
“drive-by” lawsuits and
provide business owners
with opportunities to
make their facilities
accessible on a defined
timeline. Money that would
otherwise be spentin a
settlement to plaintiffs’
attorneys could be spent
on what the ADA actually
envisions: improved
accessibility. Notice-and-
cure provisions are already
familiar to states and their
citizens. Notably, states
such as Arizona already
have notice-and-cure
provisions in their own
disability laws, and similar
provisions are also common
in landlord-tenant law."°
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“Money that would otherwise be spent in a settlement
to plaintiffs’ attorneys could be spent on what the
ADA actually envisions: improved accessibility.
Notice-and-cure provisions are already familiar to

states and their citizens.”

Heightened Pleading
Requirements

Congress should also
consider resolving problems
with drive-by lawsuits and
guestionable, boilerplate
allegations by imposing
heightened pleading
requirements similar to
those for pleading fraud
under Federal Rule of Civil
Procedure 9(b). Congress
could mandate that plaintiffs
provide more information

to substantiate that they
actually patronized the
business and will return.
These additional pleading
burdens would help weed
out questionable cases, and
even discourage their filing
because of the additional
time needed to make
specific, detailed allegations
for each visit. Such pleading
requirements could also
achieve the same goal as
notice-and-cure provisions:
they would put the business
owner on notice of an actual

problem and incentivize
them to fix it before the
litigation got under way.
Conversely, the requirement
would not be too onerous
for a patron who personally
experiences discrimination
in his or her daily life.
Congress should also borrow
from the 2015 California
Unruh Act pleading
amendments—including

by requiring certified
pleadings and raising

the filing fee for frequent
filers—to weed out meritless
and abusive lawsuits.

Voluntary Compliance
Inspections

The federal government
should also look to other
state-level reforms. For
example, Congress could
follow California’s CASp
program and encourage
voluntary compliance by
incentivizing businesses
to obtain and comply with
inspections in exchange
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for a stay of litigation if
filed and early evaluation
conferences to resolve
disputes quickly.

Compliance Safe Harbor

Congress should also
consider enacting broader
safe harbor provisions.
Currently, the ADA provides
that the state or local
governments may apply to
the attorney general for a
certification that a state
law or building code “that
establishes accessibility
requirements meets or
exceeds the minimum
requirements” of the ADA.™
Litigants may use this
certification as rebuttable
evidence that compliance
with the state or local
ordinance does meet or
exceed the requirements

of the ADA. Businesses
would benefit from greater
certainty and expansion

of this provision to provide
for a safe harbor from ADA
lawsuits provided that they
have approval from certified
ADA inspectors that their
facilities comply with ADA
standards. This would
incentivize compliance with
the ADA and encourage
businesses to proactively



engage certified inspectors
and make accessibility
improvements. It would
also resolve concerns
about uncertainty over

how the voluminous ADA
regulations apply to a
particular business.

Federal
Regulation

As noted above, business
owners frequently point out
that, while detailed in some
respects, the DOJ’s Title IlI
implementing regulations are
also vague—or, sometimes,
there are no regulations

to clarify the underlying
requirements of the statute.
Plaintiffs’ attorneys then
seize on those vague
provisions and regulatory
voids, which in turn causes a
surge in litigation. Because
this ADA litigation is driven
in part by uncertainty

and vagueness of certain
regulations, defendants
would benefit from greater
clarity in these regulations.
Greater clarity would likewise
reduce the burden of these
cases on the courts.

A specific example of
regulatory uncertainty

precipitating a flood of
litigation relates to Title

[Il cases based on website
accessibility. Since the
ADA was enacted before
the advent of the internet,
there is no explicit language
addressing the accessibility
of websites. Title Il has
been applied to websites
by inferring or transferring
rights from physical access
to online access, such as
when a retailer operates

a website as an extension
of their physical retail
locations. In March 2022,
the DOJ issued non-binding
guidance on website
accessibility and the ADA,
which described how
public accommodations
can make sure that “their
websites are accessible to
people with disabilities as
required by the [ADA].”""?
Yet, the DOJ has not issued
implementing regulations
to establish accessibility
standards, conceivably due
to the absence of statutory
language." This leaves
countless businesses
subject to vague standards
and without authoritative
regulations to follow.

The current situation is
unacceptable, as
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well-intentioned businesses
are left without guidance
as to what changes, if any,
they need to make to their
websites. These businesses
thus remain vulnerable to
demand letters and abusive
lawsuits—which can be
filed from anywhere given
the ubiquitous access to
the internet.

Moreover, courts have split
on the issue of whether
websites are “places of
public accommodation”
under Title Il in the first
place. The U.S. Chamber
of Commerce, joined by
several other organizations,
has argued that websites
are not “places of public
accommodation” under
Title 111."* That position was
adopted by the Eleventh
Circuit in Gil v. Winn-

Dixie Stores, Inc., but later
vacated on procedural
grounds.™ The Supreme
Court has not yet resolved
this split. Without an
answer on these important
questions, businesses
face continued threats

of litigation. Plaintiffs’
attorneys have, again,
capitalized on uncertainty
as litigation has exploded.
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Website accessibility
lawsuits hit a new record in
2022, with 3,255 claims—a
12 percent increase from
2021 and a 400 percent
increase compared to just
five years earlier."®

The Courts

Decisions by the federal
courts may also help
stem ADA litigation
abuse. First, the Supreme

Court has granted
certiorari for its Fall 2023
term in Acheson Hotels,
LLC v. Laufer, in which

it will consider Article Ill
standing requirements
for tester plaintiffs."” This
decision will likely clarify
the standard of pleading
necessary for individuals
like the plaintiff there, who
claimed to have Article

Il standing based on

alleged informational and
emotional injuries arising
from her lack of access to a
hotel reservations website,
despite not intending

to ever book a room.

Another recent decision
has signaled a new avenue
for courts and defense
attorneys to explore to

cut back on the ADA

serial filing industry.

Because this ADA litigation is
driven in part by uncertainty and
vagueness of certain regulations,
defendants would benefit from

greater clarity in these regulations.
Greater clarity would likewise
reduce the burden of these cases
on the courts.




“As noted above ... parallel reforms
at the federal level are also needed to curb
abusive ADA litigation and protect small
businesses. Comprehensive state- and
federal-level reforms would promote voluntary
compliance with disability law and improve
outcomes for businesses and their disabled

patrons alike.”

In April 2023, Judge Kevin
Newsom of the Eleventh
Circuit detailed a plaintiff’s
“litigation program,”

noting that she and

others “all conspicuously
represented by the same
lawyers” had filed more
than 1,000 website-
related ADA lawsuits
against hotels in just a few
years."® Judge Newsom
colorfully remarked that
the “whole thing stinks to
high heaven.”" While he
found himself constrained
to hold that the individual
plaintiff had Article Il
standing, he suggested that
the cottage industry may

violate Article Il because
such tester plaintiffs’ and
their lawyers’ “proactive
exercise of enforcement
discretion—selecting [ ]
targets, willingly suffering
the necessary injury, and
then suing—‘constitute[s]
an impermissible exercise
of “executive Power” in
violation of Article [1.712°
This potential avenue for
challenging the actions of
serial plaintiffs and their
attorneys has largely been
unexplored in the courts,
but may provide a solution
to eliminate abusive ADA
serial litigation.
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State Action

State governments should
also consider the reforms
implemented by other
states. Notice-and-cure
provisions, like in Arizona,™
and procedures like in
California and Florida,
which incentivize ADA
compliance by allowing for
certification by a qualified
expert,'?? serve the dual
purpose of promoting
accessibility while reducing
abusive litigation. As noted
above, however, parallel
reforms at the federal level
are also needed to curb
abusive ADA litigation and
protect small businesses.
Comprehensive state-

and federal-level reforms
would promote voluntary
compliance with disability
law and improve outcomes
for businesses and their
disabled patrons alike.
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The well-intentioned Title III of the ADA exists to prevent
discrimination and ensure that people with disabilities have
access to businesses and facilities nationwide.

Unfortunately, a small The Title 11l litigation boom well-designed and generally
group of plaintiffs’ firms shows no signs of stopping.  effective, cannot fully curb
have seized on mandatory Past reforms have solved abusive ADA litigation
attorneys’ fees, extensive some of the problem—but, without complementary
(and sometimes confusing) like water on pavement, the federal legislation, regulation,
regulations, and other factors plaintiffs’ firms have found or intervention from Article
to distort ADA litigation from  the cracks. Experience [Il courts. The time has come
its original goal. has proven that state-level for additional reforms at
reforms, while often every level of government.
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