
Westlaw Today  
powered by Reuters

Thomson Reuters is a commercial publisher of content that is general and educational in nature, may not reflect all recent legal 
developments and may not apply to the specific facts and circumstances of individual transactions and cases. Users should consult 
with qualified legal counsel before acting on any information published by Thomson Reuters online or in print. Thomson Reuters, its 
affiliates and their editorial staff are not a law firm, do not represent or advise clients in any matter and are not bound by the professional 
responsibilities and duties of a legal practitioner. Nothing in this publication should be construed as legal advice or creating an attorney-
client relationship. The views expressed in this publication by any contributor are not necessarily those of the publisher.

What the FTC’s loss in the Meta/Within transaction 
means for the future of potential competition cases
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Perspectives of the Weil trial team1

On February 24, 2023, the Federal Trade Commission officially 
dismissed its administrative challenge to Meta Platforms, Inc.’s 
acquisition of Within Unlimited, Inc. (Within), the company behind 
the virtual reality (VR) fitness application, Supernatural.

they impact competition between firms that are poised to become 
competitors in the future. That theory is a cornerstone of the FTC’s 
approach to pharmaceutical mergers,5 has been litigated recently 
by the agency,6 and is reflected in its 2010 Horizontal Merger 
Guidelines.7

The Supreme Court has long recognized that the elimination of 
“perceived” potential competition — the possibility that the threat of 
entry by one of the merging parties affects competition in a market 
where the other is already present — could violate Section 7.8 And 
while it left open whether the effect on future competition from an 
entrant, which it distinguished as “actual potential competition,” is 
cognizable,9 many appellate and lower courts have been willing to 
accept it as a theory of competitive harm.

The problem for the government historically has been less a 
question of the viability of the theory, but more a question of 
proving liability: victories in potential competition cases have been 
few and far between, particularly when it comes to actual potential 
competition.

How did judge Davila approach potential competition 
in FTC v. Meta?
The FTC complaint alleged that eliminating Meta as a potential 
independent competitor in its “dedicated fitness VR apps” market 
would have two potential anticompetitive effects.10

The sole question before the court was 
whether the transaction eliminated 

“potential competition,” as Meta, which 
owns the Quest VR platform, did not have 

a “dedicated fitness VR app.”

The move by the FTC came less than a month after Northern 
District of California Judge Edward J. Davila denied the FTC’s 
request for a preliminary injunction pending the outcome of the 
FTC’s administrative trial based on evidence provided by the parties 
during a seven-day bench trial in December 2022.

When it filed its cases, the FTC touted them as an effort to preserve 
competition in the “dynamic, rapidly growing U.S. markets for 
dedicated-fitness VR apps.”2 The sole question before the court 
was whether the transaction eliminated “potential competition,” as 
Meta, which owns the Quest VR platform, did not have a “dedicated 
fitness VR app” prior to the acquisition.3

Though the court found that the FTC had not met its burden, the 
FTC has suggested that the decision paves the way for future 
challenges of deals between firms that are not current competitors. 
As Bureau of Competition Director Holly Vedova stated about 
the decision, “Even in situations where a court doesn’t reach the 
conclusion we were hoping for, a court’s opinion can have beneficial 
interpretations of the law that can help us in future cases down the 
road, and really chart a new course.”4

Did FTC v. Meta really move the ball?

What is potential competition?
For going on six decades, federal antitrust enforcers have been 
arguing that transactions can violate Section 7 of the Clayton Act if 

Victories in potential competition 
cases have been few and far between, 
particularly when it comes to actual 

potential competition.

First, it alleged that the merger would eliminate the alleged “edge 
effect” it believed Meta exerts on existing competitors. The second 
part of the FTC’s potential competition claim was that, but for the 
proposed acquisition, Meta would have entered the market de novo.

Both types of potential competition theories start with the same 
prerequisites of all merger cases — high concentration in a properly 
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defined market that is otherwise insulated from entry — and add 
additional requirements for the two theories.

In perceived potential competition cases, it must be shown that 
the acquirer “in fact tempered oligopolistic behavior” of the 
incumbents, and for actual potential competition the FTC must 
prove a likelihood that independent entry in the near future would 
produce “deconcentration or other significant procompetitive 
effects.”11

Judge Davila followed the traditional approach to assessing 
whether the required market conditions were present, and 
concluded that the FTC had established a presumption that they 
were. But the opinion leaves open whether that presumption was 
overcome by Meta’s extensive rebuttal evidence about nascency, 
volatility of shares, new entry, entry barriers and the absence 
of price competition because the elements of the potential 
competition theories were not satisfied.12

As a result, the court found that the FTC had not met its burden, 
and did not need to reach the question of whether Meta’s 
theoretical entry would significantly increase competition in the 
relevant market.16

Did FTC v. Meta move the ball for the FTC, or was it 
pulled (again) before the FTC could kick it?
FTC v. Meta confirms that the FTC is willing to go all out to “rein in 
Big Tech,” and crack down on mergers more broadly. Though the 
decision was a resounding win for Meta, did the FTC significantly 
advance potential competition law?

It’s not clear that the decision does that. For example, it:

• Confirmed that district courts are generally unwilling to 
conclude that the actual potential competition doctrine does 
not exist at all — but then again, almost every court before 
it has been willing to assume its theoretical validity, at least 
arguendo.17

• Accepts the FTC’s proposed “reasonably probable” standard for 
measuring the likelihood of entry, but added the interpretation 
that it means “noticeably greater than 50 percent,” consistent 
with the Fifth Circuit interpretation.18 While that is a lower 
standard than “clear proof” that several circuits19 (and the 
FTC itself)20 require, it is arguably higher than the “probable” 
standard recently accepted by Judge Polster in FTC v. Steris.21

• Clarifies that objective evidence is important in assessing the 
likelihood of entry, but did not accept that subjective evidence 
— the internal assessment of the feasibility of entry — was 
irrelevant as the FTC had argued.

These modest holdings do not seem to do much to improve the 
FTC’s chances of success in future potential competition cases. 
One thing about the case, however, is clear: with only one win in 
an actual potential competition case since 1973, the goalposts in 
these cases always seem to be further away than the government’s 
evidence takes it.
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That subjective evidence — primarily Meta internal documents 
assessing the company’s capabilities and likelihood of entry — 
showed that Meta did not have the “available feasible means” 
to enter the relevant market other than by acquisition, though 
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