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THE FILED RATE DOCTRINE AS A DEFENSE TO NON-RISK  
BASED PRICING AUTO INSURANCE LITIGATION

By David L. Yohai, John P. Mastando III, and Ryan Goodland

This article discusses automobile insurance “price optimization” or “non-risk based pricing” legislation and litigation and the “filed rate” 
doctrine defense. Given increasing legislative and regulatory scrutiny and the potential for private litigation, the authors suggest that  
insurers closely analyze applicable precedent to determine whether the filed rate doctrine applies in non-risk based pricing litigation

In the past year, consumer groups, state legislators, state insurance commissioners and private litigants have focused on the alleged 
use of so-called “price optimization” or “non-risk based pricing” by automobile insurers. Under this theory, insurers are alleged to 
set automobile insurance rates for their customers based on the customers’ willingness to tolerate a price increase, despite state 
laws and regulations allegedly prohibiting insurers from using such factors in setting insurance rates. Insurers may be able to defend 
these lawsuits based on the “filed rate” doctrine, under which an insurer cannot be sued for insurance rates that have been previously 
approved by state insurance authorities.1 With increasing legislative and regulatory scrutiny and the potential for private litigation, 
automobile insurers should be aware of this important issue and potential defenses in such litigation.

Price Optimization Legislation

In 2014, the Consumer Federation of America (“CFA”) began to focus on the alleged use of price optimization, arguing that “millions 
of drivers are possibly being charged a premium that is higher than the amount considered appropriate and fair for their risk profile.”2 
The CFA sent letters to dozens of state insurance officials urging them to affirmatively ban the practice, claiming that many insurers are 
currently utilizing price optimization (either directly, by considering how much a customer is willing to pay, or indirectly, by placing greater 
weight on factors that correlate with a customer’s willingness to pay higher prices).3 The National Association of Insurance Commissioners 
also announced that it is examining the practice and that it plans to issue a white paper on price optimization sometime in 2015.4 

Insurance commissioners in Maryland,5 Ohio,6 and California7 have all issued bulletins over the past year stating that price optimization 
is prohibited under state law. The Maryland bulletin described how Maryland state law prohibits “unfair discrimination” between 
insureds,8 which the Maryland Court of Appeals has defined as “discrimination among insureds of the same class based on something 
other than actuarial risk.”9 The bulletin stated that “[b]y its nature, price optimization involves discriminating among policyholders of 
the same class based on factors other than actuarial risk.”10 Citing a National Association of Insurance Commissioners presentation, the 
bulletin described how an insurer utilizing price optimization might, for example, consider whether a customer has ever complained to 
the insurer; if a policyholder has complained, this may indicate that the policyholder is unsatisfied and not likely to accept a premium 
increase.11 The bulletin required every insurer currently using price optimization to file a “corrective action plan” describing how the 
insurer would change its policies.12

The Ohio bulletin similarly declared that price optimization involves “discriminat[ing] between individuals of the same class and of 
essentially the same hazard” based on factors that allegedly do not have a demonstrable “probable effect upon losses or expenses.”13 
While noting that price optimization has no absolute definition, the bulletin described how price optimization generally refers to a 
practice of varying premiums based upon factors that are unrelated to risk of loss in order to charge each insured the highest price that 
the market will bear.14 The bulletin requested that insurers file new regulatory filings compliant with the bulletin, stating that failure to 
submit these filings could result in administrative action.15

The California bulletin defined price optimization as “any method of taking into account an individual’s or class’s willingness to pay a 
higher premium relative to other individuals or classes.”16 The bulletin declared that price optimization was unfairly discriminatory in 
violation of California law,17 that insurers should cease the practice, and that insurers should remove the effect of such practices in any 
future filings submitted to the California Department of Insurance.18

Legislation has also been introduced this year in the Connecticut General Assembly to prohibit auto insurers from using price 
optimization.19 
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Price Optimization Litigation

Price optimization has also caught the attention of private litigants. For instance, one class action lawsuit was filed against the Allstate 
Corporation, Allstate Insurance Company and Allstate Indemnity Company (collectively, “Allstate”) in Washington state asserting 
claims for violations of the Washington Consumer Protection Act and unjust enrichment, and seeking compensatory damages and 
disgorgement of ill-gotten gains.20 While the parties recently stipulated to the dismissal of the case,21 the complaint against Allstate 
(and Allstate’s defenses) may be representative of other price optimization litigation and useful for insurers defending such suits. The 
complaint alleged that Allstate used price optimization, charging higher insurance premiums to customers whose demand for insurance 
is “inelastic,” meaning that the customer is relatively non-sensitive to price changes and is relatively unlikely to seek insurance elsewhere 
in response to a price increase.22 The complaint further alleged that Allstate concealed its use of price optimization; in setting rates, 
Allstate allegedly would place greater weight on rating characteristics that are associated with a willingness to tolerate a price increase.23 
The complaint also alleged that Allstate relied on a price optimization software package from a company called Earnix, alleging that 
Earnix had pitched its software as a way for insurers to use price optimization to increase their profits.24 Prior to the stipulated dismissal of 
the case, Allstate’s primary argument in moving for dismissal of the complaint was the filed rate doctrine. 

The Filed Rate Doctrine

Under the filed rate doctrine, an insurer generally cannot be sued for charging rates that have been previously approved by the state 
insurance commissioner.25 Insurers defending against price optimization suits should consider the filed rate doctrine as a defense in 
such actions. A number of courts in various states, relying on the filed rate doctrine, have dismissed suits challenging insurers’ rates 
because those rates had been previously approved by state insurance authorities.26 For example, the Alabama Supreme Court has 
described the filed rate doctrine as “a limitation on judicial review of rates approved by the commissioner.”27 As a result, the auto 
insurer defendant’s insurance rates for vehicles in that case were “per se reasonable and [. . .] unassailable in judicial proceedings.”28 
In another case, a California appeals court affirmed dismissal of a class action against an insurer for alleged improper consideration of 
prior automobile insurance coverage in setting rates, holding that “the filed rate doctrine supports our conclusion that there is no tort 
liability for charging a rate that has been approved by the commissioner.”29

“Prior Approval” States

One issue to determine is whether a state is a “prior approval” state, where a state regulatory authority must approve insurance rates, 
or a “file and use” state, where an insurer may simply file insurance rates with the authorities and begin charging those rates.30 While 
courts have fairly consistently applied the filed rate doctrine in prior approval states, courts have been less consistent in its application 
in “file and use” states.31 The policy dispute behind this split is whether the filed rate doctrine should apply in a state that does not 
significantly review the insurance rates that an insurer submits for filing.32 Some courts have held that the filed rate doctrine applies 
even in the absence of meaningful review of insurance rates by a state insurance authority.33 Other courts have held that the filed rate 
doctrine only applies when there is meaningful review of rates, but have held that “file and use” states provide such review.34 Further 
complicating the issue, some courts have held that even in prior approval states, the availability of rebates to consumers for excessive 
premiums may render the filed rate doctrine inapplicable.35 

Conclusion

Given the complexity of state insurance regulations and statutes, insurers should closely analyze applicable precedent to determine 
whether the filed rate doctrine applies in non-risk based pricing litigation. The National Association of Insurance Commissioners has 
compiled a comprehensive list of “file and use” and prior approval jurisdictions, which may be helpful in this analysis.36 
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