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The SEC has released new guidance (the Guidance)1 with respect to 
Rule 206(4)-2 under the Investment Advisers Act (the Custody Rule). The 
Guidance provides relief to private fund sponsors by expanding the coverage 
of the “privately offered securities” exception in the Custody Rule to certain 
certificated, privately offered securities. Subject to the conditions set forth 
in the Guidance, registered investment advisers to private funds that have 
financial statements prepared in accordance with the generally accepted 
accounting principles (GAAP) and that are audited at least annually will no 
longer need to arrange for a qualified custodian to hold custody of certificated 
“privately offered securities.” As stated in further detail below, such relief was 
previously only available to certain uncertificated privately offered securities. 

Privately Offered Securities Exception 
and the Custody Rule
The Custody Rule requires a registered investment adviser that has or is 
deemed to have custody of client assets to maintain such assets with a 
qualified custodian. The SEC has advised that a private fund adviser that is 
affiliated with the general partner of the fund is generally deemed to have 
custody of the fund’s assets, and, therefore, the fund’s assets must be held 
by a qualified custodian. However, under the “privately offered securities” 
exception, uncertificated, book-entry, privately offered securities held by a 
private fund that undergoes an annual audit in accordance with GAAP are not 
required to be held by the qualified custodian. “Privately offered securities” 
under the Custody Rule include securities that are (a) acquired from the 
issuer in a transaction, or series of transactions, that does not involve a 
public offering, (b) uncertificated, and (c) transferable only with the prior 
consent of the issuer or the holders of the outstanding securities of the issuer. 

Relief for Certificated Securities
In the Guidance, the SEC stated that although a security evidenced by 
a private stock certificate does not technically meet the Custody Rule’s 
definition of “privately offered security” because of the existence of a 
certificate (i.e., “certificated” limited liability company interests that were 
obtained through a private placement), it will not object if a registered 
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investment adviser does not maintain private stock 
certificates with a qualified custodian subject to the 
following requirements:

■■ Annual Audit: The private fund prepares financial 
statements in accordance with GAAP, which are 
audited at least annually, and otherwise complies 
with the “audit” exception2 in the Custody Rule.

■■ Transferability Only With Consent: The certificate 
can be used to effect a transfer or facilitate a 
change in beneficial ownership of the security only 
with the consent of the issuer or holders of the 
outstanding securities of the issuer.

■■ Recorded on Books and Records: Ownership of the 
security is recorded on the books of the issuer or its 
transfer agent.

■■ Legends Restricting Transfer: The certificate 
contains appropriate legends restricting transfer.

■■ Appropriate Safeguards: The certificate is 
appropriately safeguarded by the investment adviser  
and can be replaced upon loss or destruction. 
Private fund sponsors should amend their 
compliance policies and procedures, if necessary, 
to ensure appropriate safeguards are implemented.

Please do not hesitate to contact us with any questions.

 1 Available at http://www.sec.gov/divisions/investment/
guidance/im-guidance-2013-04.pdf

 2 The “audit” exception in the Custody Rules requires that 
(i) the fund’s audited financial statements are prepared 
in accordance with GAAP, (ii) the statements are 
delivered to all investors within 120 days of the end of 
the fund’s fiscal year (or 180 days in the case of a fund 
of funds), (iii) the audit is performed by an independent 
public accountant that is registered with, and subject to 
regular inspection by, the PCAOB, and (iv) the fund is 
subject to an audit upon liquidation.

Weil News
■■ Weil was a joint winner of Law Firm of the Year – 

Transactional at the Financial News Awards for 
Excellence in Private Equity Europe 2013

■■ Weil was one of only three firms ranked in the top 
band for private equity in Chambers Global 2012 
and one of only three firms ranked in the top band for 
private equity buyouts in IFLR 2013

■■ Weil won the 2013 IFLR Americas Award for Private 
Equity Team of the Year

■■ Weil advised Fidelity National Financial and Thomas 
H. Lee Partners in connection with the $2.9 billion 
acquisition of Lender Processing Services, Inc.

■■ Weil advised Thomas H. Lee Partners in connection 
with its acquisition of CompuCom, a leading IT services 
and solutions specialist

■■ Weil advised Lindsay Goldberg and its portfolio 
company Trygg Pharma Group in its $345 million 
sale of Epax, a manufacturer of high concentrate 
omega-3 supplements, to FMC Corporation, a US 
publicly traded diversified chemical company 

■■ Weil advised CCMP Capital Advisors and its portfolio 
company Milacron, a global plastics industry leader, 
in connection with Milacron’s acquisition of Mold-
Masters, a leading global hot-runner manufacturer

■■ Weil advised OMERS Private Equity on its £390 
million acquisition of Civica, the specialist systems 
and business process services provider

■■ Weil advised Charterhouse Capital Partners on its 
acquisition of Germany-based Armacell Group, a 
manufacturer of engineered foams and the world leader 
in the market for flexible technical insulation materials

■■ Weil advised Providence Equity Partners in 
connection with its acquisition of the five corporate 
training businesses of Informa plc, a Switzerland-
based academic publishing, business information 
and events group

■■ Weil advised Berkshire Partners in connection 
with its acquisition of a majority interest in SRS 
Distribution Inc., the fourth-largest residential roofing 
distributor in the US

■■ Weil advised HgCapital in connection with its €303 
million disposition of ATC Group BV, an Amsterdam-
based fiduciary and administration services company

■■ Weil represented Avista Capital Partners in 
connection with its acquisition of Zest Anchors

http://www.sec.gov/divisions/investment/guidance/im-guidance-2013-04.pdf
http://www.sec.gov/divisions/investment/guidance/im-guidance-2013-04.pdf
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Private Equity Alert is published by the Private Equity practice group of Weil, Gotshal & Manges LLP, 767 Fifth Avenue, New York, NY 
10153, +1 212 310 8000, www.weil.com.

The Private Equity group’s practice includes the formation of private equity funds and the execution of domestic and cross-border 
acquisition and investment transactions. Our fund formation practice includes the representation of private equity fund sponsors 
in organizing a wide variety of private equity funds, including buyout, venture capital, distressed debt, and real estate opportunity 
funds, and the representation of large institutional investors making investments in those funds. Our transaction execution practice 
includes the representation of private equity fund sponsors and their portfolio companies in a broad range of transactions, including 
leveraged buyouts, merger and acquisition transactions, strategic investments, recapitalizations, minority equity investments, distressed 
investments, venture capital investments, and restructurings.
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