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Securities MVP: Weil Gotshal's Jonathan Polkes 

By Carmen Germaine 

Law360, New York (December 8, 2016, 8:04 PM EST) -- Weil Gotshal & Manges LLP’s Jonathan 
Polkes won a major jury verdict for Morgan Stanley in a rare trial — 
the bank’s first in a decade — over a Russian oligarch’s insider 
trading suit and crafted a novel argument in a Second Circuit case 
over companies’ right to fire uncooperative employees, making 
him one of Law360’s 2016 Securities MVPs. 

Polkes, the co-chair of Weil’s global litigation department, found 
himself wading into unusual legal territory several times over the 
past 12 months, forging new law when defending Morgan Stanley 
against private insider trading claims and arguing for Marsh & 
McLennan’s right to fire employees who clammed up during an 
internal investigation. 
 
The Morgan Stanley case was a particular treat for Polkes, who 
noted cases of that magnitude against large banks rarely go to trial. 
 
“Everyone was sort of excited, maybe even a little bit surprised, 
that it was going to be going all the way,” Polkes said. 
 
The case was “enormously challenging,” Polkes said, because it 
required explaining complicated financial concepts like swaps transactions, hedging, margin loans and 
margin calls. Russian aluminum mogul Oleg Deripaska’s company Veleron Holding BV had accused 
Morgan Stanley of short-selling shares in auto parts maker Magna International Inc. in 2008 after 
learning that Veleron was unlikely to meet a $93 million margin call on a loan Veleron had used to invest 
$1.5 billion in the auto manufacturer. 
 
“Everything about it really required a sophisticated knowledge of financial products and the financial 
world, and being in a position to explain all that to a jury is just as good as it gets for a trial lawyer — 
exciting, rewarding, interesting,” Polkes recalled. 
 
The suit was also unusual, Polkes said, because it involved insider trading claims rarely brought by 
parties other than federal prosecutors, requiring Polkes and the Weil team to chart new case law when 
arguing Morgan Stanley had no duty to avoid trading on the information it learned. 
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On top of those challenges, Polkes also had the unenviable task of representing a major bank in a jury 
trial. But despite the prevailing wisdom that jurors are less inclined to take the side of a Wall Street 
giant, Polkes said he had faith that the facts and circumstances of the case would prevail. 
 
Ultimately, he explained, it was rewarding to see the jury set aside any biases and consider the case on 
the merits before rendering a verdict in favor of Morgan Stanley in mid-November 2015. 
 
“I just can’t tell you the thrill of having a jury actually get up and unanimously say that there’s no liability 
for your client. It’s something money can’t buy,” Polkes said. 
 
Polkes again found himself in uncharted legal territory when representing Marsh & McLennan at the 
Second Circuit, in a suit challenging the insurance broker’s decision to fire two former executives for 
refusing to cooperate with an internal investigation. 
 
The case stemmed from an internal probe Marsh conducted into then-New York Attorney General Elliot 
Spitzer’s allegations the insurance broker had participated in a bid-rigging scheme. Marsh demanded 
two executives reportedly involved in the scheme, William Gilman and Edward McNenney, submit to 
interviews with outside counsel, but the pair refused and Marsh fired them the next day. 
 
After Gilman and McNenney successfully defeated Spitzer’s criminal charges, they sued Marsh for lost 
severance pay and stock benefits, but the case was dismissed on summary judgment and the pair 
appealed to the Second Circuit. 
 
While many companies fire employees who don’t cooperate with internal investigations, Polkes said, he 
and his team they found to their surprise there was actually very little law on the practice. 
 
“This thing that everyone had been doing, and to some extent taking for granted and thinking they had 
to do, actually was resting on a very slender foundation,” Polkes said. 
 
As a result, Polkes had to build an argument for the practice from scratch, weaving together cases from 
Delaware law and other Second Circuit decisions saying companies can fire employees for breaking the 
law. 
 
That work was rewarded in June 2016, Polkes said, when the Second Circuit issued an opinion in “fairly 
resounding language” saying for the first time that companies can terminate employees who refuse to 
cooperate with internal investigations. 
 
“It was very rewarding to have an opportunity to clarify an area of law like that, that people all thought 
they knew and that it turns out didn’t have the basis that it has now,” Polkes said. 
 
More major wins in 2016 came from Polkes’ representation of Lehman Brothers Holdings Inc. and 
related entities in several cases. 
 
In March, a New York state appellate court granted Lehman’s motion to dismiss claims that the defunct 
company’s 2012 sale of apartment owner Archstone Enterprise LP for $16 billion was unfair to investors 
and designed solely to benefit Lehman’s creditors. 
 
After a trial court had partly granted an earlier motion to dismiss but allowed discovery to comment on 
remaining claims, Polkes filed an interlocutory appeal and persuaded the appellate court, in an unusual 



 

 

move, to toss the case mid-discovery. 
 
Then, in August Polkes successfully extricated several Lehman Brothers real estate partnership entities 
and firm executives from a suit brought by investors in the partnerships, who claimed the firm’s senior 
management had treated the vehicles as dumping grounds for Lehman's junk real estate. 
 
Polkes said he and his team were able to defeat the claims after sifting through documentary evidence 
from the time the partnerships were set up and demonstrate that the theory didn’t hold up. 
 
Although one might assume that defending the firm and its executives from securities fraud in the 
aftermath of 2008 would be a particularly tough job, Polkes said the case echoed his work on the 
Morgan Stanley trial by again demonstrating how factfinders, whether judge or jury, can cut through the 
noise and focus on the merits of the case in front of them. 
 
“If you really slow down the film and you really get an audience, whether it’s a jury or a judge, and you 
calmly explain to them the actual facts that are being dealt with, I think people can transcend that sort 
of negative atmosphere, the negative noise that’s going on in the background, and really reach a just 
decision,” Polkes said. 
 
--Editing by Jill Coffey. 
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